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‘HE difficulty of obtaining a juft idea of the office 

of an executor and adminiftrator in this ftate, and 

of the feveral duties refpectively incumbent on them, 

having been frequently mentioned in converfation in my . 

prefence, I conceived that a work of this kind would 
prove ufeful to many perfons on feveral accounts. 

Being perfuaded, by the many inquiries made refpect- 
ing the objedts and duties of this ftation, that there was 
a very laudable defire of improvement in many of my 
fellow citizens, I refolved to throw my mite into the ge- 
neral fund of information: I determined, by my endea- 
wours, to attempt a removal of the veil of ignorance and 
obfcurity from the minds of thofe who were willing and 
defirous of receiving affiftance and benefit, and not to 
let them wander any longer in the uncultivated regions 
of doubt and uncertainty. It occurred to me, likewile, 
that there were many perfons who had a {mall portion of 
leifure on their hands, and who would not be altogether 
prevented, by their other avocations, from dedicating fome 
part of their time to reading; that others, pofleffed of 
{mall fortunes, were not willing or able to incur the ex- 
pence of purchafing as many books as would be necefiary 
to give them a full and precife knowledge of the feveral 
functions which, in thefe refpective offices, they would be 
under the neceffity of putting into practice; and that 
even fuch perfons whofe pecuniary abilities might juftify 
them in purchafing the variety of authors who have treat- 
ed of the feveral different branches of the duties of exe- 
cutors and adminiftrators, would not be able, without 
the friendly affiftance of profeffional men, to direct their 

- purfuits in that particular ftudy; neither could they at- 
tain any confiderable degree of information in that {pace 
of time which they might be willing to devote to fuch a 
purpofe, or to render their progrefs eafy and beneficial at 
the fame time to themfelves: and further, that fuch per- 
fons as have a moderate independence of fortune would 
fcarcely be induced to fubmit to the drudgery of turning 
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over and recutring to a number of voluminous law trea- 
tifes and reports, and making thofe affiduous refearches 
with as much perfeverance as thofe who are in the habit 
of doing fo from their profeffional fituation in life, and 
whofe duty to their clients demands frequently a long, 
painful, and nice inveftigation. With thefe impreffions 
I flattered mytelf, that if the different materials that lay 
{cattered in the feveral law authorities were collected into 
one body, and properly digefted, that it would be an 
acceptable work to the man of leifure, who might under- 
take.to perufe one octavo volume; that the price of it 
would be no object to thofe even of {mall fortunes; and 
that it would affift the refearches of thofe gentlemen of 
affluence who might be induced to look into the original 
reporters. ‘This book, containing only an abftraé& of the — 
cafes quoted, with the di&tums, or judgements of the 

court, unfupported by their reafoning thereon, cannot 
be fuppofed to give fo full a view of every fubjeét as the 
author from which they are abbreviated. Whoever, 

therefore, is deeply interefted in the events of very large 

and rich eftates, would do well to go further than thefe 

pages; which, however, will prove a fure and, I hope, — 
a fuccefsful guide to every perfon, of whatever defcription, 

who fhall undertake to confult them. woe 

The different fubjects of thefe chapters are of as gene- 
ral. concern as univerfal utility, in which the rich and the 
poor are continually called to exercife thofe employments 
which their teftator, or the law, may inveft them with: — 
and as there are few men who are not at one time or other 

called upon as witnefles to the laft difpofition of the earth- — 
ly affairs of expiring perfons; and as it fometimes hap- _ 
pens that thofe who are in full health are taken fo fudden- 
ly ill, that their friends have not time to fend for a pro- 
feffional man to make a draught of the laft will of the 
unfortunate fuffergr, and that they are unacquainted with 
the common forms of executing a deed of fo much im- 
portance; it therefore becomes the duty, and very fre- 
quently is the intereft, of thofe who are the forrowful 
companions of a departing friend, to qualify themfelves, 
by learning the general principles, and fome of the more 
ordinary rules of this part of the law, that they might 
be able to perform an office which fo commonly falls to 
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the lot of almoft every one in the courfe of his life, and 
are incapable either of drawing up fuch an inftrument or 
direéting the execution thereof. But, although this may 
be confidered fo general a duty as that it ought to have 
no {mall degree of influence upon the greater part of the 
community, yet is it more particularly incumbent on thofe 
who adminifter the confolation of the gofpel to the fick and 
deceafed, and alfo on the practitioners of phyfic, who are 
moft frequently the mournful attendants of a death-bed 
patient, to pay a more than common attention to it. 
| Neither fhouldit be confidered as foreign to the more 
humble, but not lefs neceffary and ufeful, office of thofe 
females who are occafionally called upon to attend and 
affift the fick, that they fhould acquire a knowledge of 
 thofe formalities which are requifite to make a good will; 
and as they are perhaps the moft convenient, {fo they 
are very frequently the only or the moft proper perfons to 
become witnefles to laft teftaments, particularly in cafes 
where the fanity of the teftator is called in queftion. 

-* Thofe who have fo mean an opinion of feminine 
abilities as to confider them incapable of acquiring fuch 
a degree of information as would enable them to prove 
ufeful in any art or fcience whatever, I would refer to the 
female practitioners of the obftetric art, in which they 
have given repeated proofs of their being as well qualified 
to affit the throes of labouring nature as the contrary fore 
notwithftanding the boafted pre-eminence of mafculine 
fenfe, and men being made of more perfect materials, and 
being more immediately derived from the hand of the 
Divinity. The truth is, that enough may be learned with 
very little attention, and retained by a very ordinary ca- 
pacity, to qualify fuch perfons to write a will, and direct 
the legal execution thereof. It is not required of them 
to afcertain the difference between contingent remainders 
or executory devifes, nor to inveftigate the manifold duties 
occurring in the management and adminiftration of a large 
eftate after a will has been properly executed... But they 
might furely learn, without much difficulty, that a will 
of lands muft be in writing, and tefted by three witnefles, 
who need not know that the paper they are figning is a 
will; that they need not fee a teftator fign the paper; nei-. 
ther need he fign it, if {ome other perfon is authorized fo 
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to do for him; that it is not neceffary for the three wit- 
neifes to fign at the fame time, nor in each others pre- 
fence; but that when they do fign they mup individually do 
fo in the prefence of the teftator ; that is, in fuch a fituation 
that he might fee them fubfcribe their names. ‘That toa 
will of perfonalty there need not be any witneffes, if it is 
in the hand-writing of the teftator, and that any other 
perfon may write it for him, if it can be proved that he 
authorized it. | : i. ME Eo a eae 
If fuch rudimental axioms as the above are fixed in the 
mind, and which there can be no doubt they might with 
ordinary attention, I fee no reafon why every individual 
in this country might not acquire this knowledge, which 
would certainly prove ufeful and beneficial to himielf and | 
his fellow citizens. I fhall, however, have performed my — 
proportion of this duty, by laying before them the necef- 
{ary materials for obtaining fuch an acquifition, and by 
recommending to them alfo an attentive and frequent 
perufal of thete theets. ack ee) 
Since the pafling of the primogeniture law a work of: 
this nature appeared to be more neceflary than before, and 
has become an object of more ferious attention; for; fince 
this act has repudiated the old abfurd principles of the 
Englith law of baftardizing all a man’s children except 
the eldeft fon, or the iffue of fuch fon, and has made 
many other confiderable alterations therein, and yet has 
not adopted altogether the rules by which the diftribution 
of an inteftate’s eftate takes place under the civil law,. 
it feemis neceflary that the doctrines contained in that act 
fhould be elucidated, bya full and familiar explanation, for | 
the benefit and advantage of the citizens of this country. 
To point out, therefore, the diftin@tions embraced by the 
act of aflembly, and the deviations from the Englifh and 
Roman laws purlued in that aét, has been one of the moft 
eflential objects meditated in the courfe of this publication, 
Having undertaken this tafk, I now promulge the re- 
fult of my labours, and have endeavoured to make every 
thing { plain in the whole work as to. be of advantage to 
every citizen of this ftate: and that it might be the more 


perfect, I have prefixed Mr. Blackftone’s rules for inter- 
preting wills and deeds; I have inferted, in the body of 
the work, a table of inheritances, with an expofition there- 
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‘ef; and have added a various number of precedents of 
wills, codicils, &c. and a copy of almoft all the forms made 
ufe of mn the ordinary’s office. And as it would be necef- 
fary to examine fometimes the different ftatutes, and the 
fundry acts of affembly which have been paffed relative to 
the duty of executors and adminiftrators; and as it is not 
every ef{tate which might be able to afford a copy of the 
public laws to the perion qualifying as executor or admi- 
niftrator, I thought it advifeable to prefix them to the 
prefent fheets, which, comprifing in one body every thing 
relative to thefe fubjects, would altogether make this 
compilation entirely complete. 
, Icannot quit this fubject without expreffing my concern 
upon the feeble ftate of the court of ordinary: as it is not 
a court of record, it does not poffefs the ufual powers of 
tribunals of juftice, and therefore has not authority to 
punifh perfons for neglecting or refufing to obey its pro- 
cefs, for difregarding its jurifdiction, or for fetting its de- 
crees at defiance: formerly, indeed, the ecclefiaftical thun- 
der was hurled at the difobedient, and he was {oon reduced, 
by the mere operation of apprehenfion, to fubmit to the 
decrees of this once powerful court. So much indeed were 
perfons intimidated by thefe anathematical cenfures, that 
{ believe only one occafion has been offered in this country, 
from its firft fettlement to the expiration of the Britith g0- 
vernment in this ftate, for the ordinary to proceed to the 
greater excommunication. The cafe was this:—* [y the 
year 1705 Gov. Bull, in his charaéter of ordinary, fummoned 
Tofeph Afh, (who had adminifiered upon the eftate of Cato 
Afh) at the tnftance of the guardians to the children of the 
inteflate, to appear, account for his adminiftration, and pay 
the balance into the hands of the guardians; and, upon his 
non-compliance with fuck fummons, paffed fentence of the 
Sreater excommunication againft him. This decree brought 
Afh before the court in eight days thereafter, and upon motion 
* Excommunication is of two kinds. By the /esser, the offender is 
deprived of the use of the sacraments and divine worship, which sen- 
tence is passed by the ecclesiastical judge, on such persons as are guilty 
of obstinacy or disobedience in not appearing upon a Citation, or not 
submitting to other injunélions of the court. » By the greater excom- 


‘munication, in addition to the above-mentioned penalties, the offender 


is also deprived of the benefit of the society and conversation of the 
\ faithful. Fohns. 168. ® 
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of Mr. Pinckney, in his behalf, he was abfolved from thé 
fentence; Mr. Rutledge, who appeared for the guardians, 
confenting thereto, on his paying the fees and expences incur- 
red by his contumacy: after which he immediately produced 
his accounts. Since, therefore, the good fenfe of the people 
of this country has wrefted the {piritual jurifdiction of this 
court out of the hands of the epifcopal clergy, and has dif- 


armed it of the ecclefiaftical cenfures which were wont to 


alarm, intimidate, and render all the members of the com- 
munity fubmiffively obedient, the legiflature fhould adopt 
it entirely as a court of temporal jurifdiction, and, by in- 
terpofing their-authority, give them the neceflary powers 
of enforcing obedience to their procefs and decrees, and 
fanction the exercife thereof by an exprefs law. A court’ 
without power of coercing perfons neceflarily wanted, to 
attend, or to pay obedience to its decrees, is a folecifm, or 
phenomenon feldom feen in legal hiftory: I hope, there- 
fore, to find this defect remedied, and that at the fame 
time the courts of common law may be abfolutely invefted 
with the righz of entertaining fuits for legacies, inftead of 
driving the parties, at a much more confiderable expence, 
into the court of equity. This 1s a real and ferious fubject 
of complaint, and as the people are impreffed already with 
perhaps an ill-founded jealoufy of this court, the advo- 
cates thereof would do well to remove thofe caufes which 
actually are unneceflarily injurious to the interefts of the 
citizen, as in this prefent cafe I have mentioned. The 
rule is an excellent one, that juftice fhall not be deferred 
toany man; but if the expences of a court are fo great as. 
to deter men from feeking redrefs therein, juftice is as 
completely denied them as if there was no court in which 
they could obtain their right. Some attention fhould be 


_ paid by the legiflature to the poffeffons in general of the 
inhabitants of the country at large, and the expences of 


the courts of juftice fhould be proportioned to their means 
as weil as to thofe of the richer fort: but this I f{ubmit to 
the wifdom and patriotifm of the legiflature, who are too 
well acquainted with the rights of man to prefer the in- 
terefts of one fet of citizens to thofe of another. | 
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Statutes 
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(Mv. ) 


The following act was passed too late by the Legislature to be in- 
corporated into this work; it is, however, added, for the pur- 
pose of rendering the book as complete as possible. 

. - =a 


An Aé& to amend an AG, entitled, “* An Ad for the Abolition of the 
Rights of Primogeniture, for the giving an equitable Distribution of the 
Estate of Intestates, and for other Purposes therein mentioned,” passed 
the 19th Day of February, in the Year 1791. 


HEREAS it hath been adjudged by the courts, upon the con- 

\ \ struction of the aforesaid act, that in cases in which persons 

die intestate, leaving no wife or children, or lineal descendant, but 

leaving a father or mother, although such intestate also leave brothers 

and sisters, or brother and sister, or brother or sister, one or more, 

that the father or mother is entitled to receive the whole estate, to the 
exclusion of such other of his or her kindred, aforesaid; 

Be it therefore enacted, That from and after the passing of this aét, im 
all cases in which any person shall die intestate, leaving neither wife, 
child, or children, nor lineal descendant, but leaving a father or mo- 
ther, and brothers and sisters, or brother and sister, or brothers or sis- 
ters, one or more, that the estate, real and personal, of such intestate, 
shall be equally divided amongst the father, or, if he be dead, the mo- 
ther, and such brothers and sisters as may be living at the time of the 
death of such intestate, so that such father, or mother, as the case may 
be, and each brother and sister, so left living by the intestate, shall 
each take an equal share of his estate, real and personal: Provided al- 
ways, that the issue, if any, of any deceased brother or sister, if more 
than one, shall take amongst themselves, the same share which theic 
father or mother, if living, would have taken; and if but one such 
issue, then he, or she, shall take the share, which his or her father, or 


_mother, would have taken if living. 


And be it further enaéted, That the sheriff of every distri in this 
State, shall, before he exposes any lands or tenements, which he may 


be directed to sell, by virtue of any execution or mortgage, publicly 


advertise the same, three weeks, immediately previous to the sale day, 
or days, on which he means to expose the same for sale; and the sheriff 


_ of every district in the said State, shall, before he exposes such per- 


sonal property, goods, or chattels, as he may be direéted to sell, pub- 
licly advertise the same, fifteen days, immediately previous to the sale 
day, or sale days, on which he means, or is direéted, to expose the 
same for sale; and such advertisement shall be in one or more of the 
gazettes, in cases where the lands, or other property, which shall be for 
sale, should the same be in the distri€ts where gazettes are printed; 
and where there are no gazettes printed, the notice, or notices, shall 
be put up at the Court-house door, and two other public places in the 


- distriét, one of which shall be in the neighbourhood of the said pro- 


perty so to be sold; any law, or laws, usage, or customs, to the con- 
trary hereof, in any wise, notwithstanding. 
Passed the 16th day of December, in the year 1797. 
c 


Statutes of Great-Britain made of force in this State, and the 
feveral Aéts of Affembly, relative to the Office and Duty 
_ of Executors and Adminiftrators. 


A.D. 1285. 13 Hd. 1..¢. 19. | 
The Ordinary chargeable to pay Debts as Executors. 


: HEREAS, after the death of a person dying intestate, which 
4 is bounden to some other for debt, the goods come to the 
Ordinary to be disposed; (2) the Ordinary from henceforth shall be 
‘ bound to answer the debts as far forth as the goods of the dead will ex- 
‘ tend, in such sort as the executors of the same party should have been 
* bounded, if he had made a testament.’ 


AD. 1330.) a.Ed.3.ic 7. 
Executors fhall have an Aétion of Trefpafs for a Wrong done 
to their Leftator. : 


«IT TEM, Whereas in times past executors have not had actions for 
*¢ a trespass done to their testators, as of the goods and chattles of the 
“ same testators carried away in their life, and so such trespasses have 
« hitherto remained unpunished;” ¢ it is enacted, that the executors in 
‘such cases shall have an a¢tion against the trespassers, and recover 
¢ their damages in like manner as they, whose executors they be, should 
«have had if they were in life.’ 

» 


BEDaigso. 2g Ed. gs ste.8.0..56 
Executors of Executors frall have the Benefit and Charge of 
3 | the firft Teftator. 

‘ EXECUTORS of executors shall have actions of debts, accompts, 


* and of goods carried away of the first testators, (2) and execution of 
* statutes merchants and recognizances made in court of record to the 


* first testator, in the same manner as the first testator should have had 


‘if he were in life, as well of actions of the time past, as of the time 
“to come, in all cases where judgment is not yet given betwixt such 
“executors; (3) and that the same executors of executors shall answer 
“to other of as much as they have recovered of the goods of the first 
* testators, as the first executors should do if they were in full life.’ 


} 3 oe BAA Le ts Pa id. 3. st.'2.c, £3. 


To whom the Ordinary may commit the Adminiftration of the 
Goods of him that dieth intefiate. The Benefit and Charge 
of an Adminiftrator. 


* IN case where a man dieth intestate, the ordinaries shall depute the 
* next and most lawful friends of the dead person intestate, to admi- 
‘ nister his goods; (2) which deputies shall have an action to demand 
and recover, as executors, the debts due to the said person intestate, 
ait 7 
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‘in the king’s court, for to administer and dispend for the soul of the 
‘dead; (3).and shall answer also in the king’s court to, other to whom, 
é the said dead person was holden and bound, in the same manner as 
‘executors shall answer. (4) And they shall be accountable to the 
‘ ordinaries, as executors be in the case of testament, as well of the 
‘ time past as the time to come.’ | 


| AL; Ds 1430. . 07H. 6. cs 4: oa te 
.. An Wempiitate nominis maintainable by Executors, Se. 


“¢ ITEM, For that before this time many outlawries have been pro=- 
“‘ nounced against divers of the king’s liege people, as well before the 
“ statute of additions, made-at Westminster the first year of king Henry. 
“‘ the fifth, father to our lord the king that now is, as sithence, in re- 
«¢ spect of which outlawries, the bodies of other persons having such > 
“¢ and like names as they had which were outlawed indeed, have been 
taken and imprisoned, and ‘their goods and chattels for this cause 
“« seised by the escheators of the king and his noble progenitors: (2,) 
« And although that by the common law of the realm a writ of zdemp- 
6s ritate nominis hath been’ maintainable, for the same person, which, 
« in the form aforesaid, was molested and grieved; nevertheless, if any 
*¢ nerson of the said lieges; having like name as any other person of the 
“ same liege people which was outlawed in deed, had made his execu- 


tors, and-died, often it happened, that by malice and subtle imagi- 
*¢ nations the goods and chattels of such testator, which had the same 


é¢ name as he had which was outlawed in deed, were seised and escheat- 
« ed to the hands of our lord the king, and of his progenitors, in re- 
‘ tardation of the execution of the testament of every such testator, 
“ for the doubt which hath been, whether any executors may, by the 
«6 common law, have a writ of zdemptitate noiminis or not.” (3) * Where- 


“ fore, to take away and remove all such ambiguities and doubts in 


‘ this case hereafter, of the assent and advice aforesaid, and at the spe- 
“ cial request of the said commons, it is ordained and established by 
‘authority of this parliament, that a writ of idemptitate nominis be 
‘ oranted, and made good and maintainable for the executors of every 
‘testator, to the same effect that the same action of idemptitate nominis 
© was maintainable before this parliament, for any person himself, which 
‘ was or might have been molested or grieved because or by colour of 
‘any such outlawry. (4) And that this ordnance shall have relation 
‘and force, by authority aforesaid, for the executors of every testator, 
‘as well of every outlawry pronounced against any person at any time 
‘before this parliament, as of all manner of outlawries to be pro- 
¢ nounced against any person in time to come.’ | 


AvD. 1529. 24H. 8. c. 4, 
The Sale of Lands by Part of the Executors, lawful. 


« WHERE divers sundry persons before this time, having other per- 
* sons seised to their use of and in lands and other hereditaments, to and 
‘ for the declaration of their wills, have, by their last wills and testa- 


© ments, willed and declared such their said lands, tenements, or other 


¢ hereditaments, 


va 
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hereditaments, to be sold by their executors, as well to and for the 
¢ payments of their debts, performance of their legacies, necessary and 
* convenient finding of their wives, virtuous bringing up and advance- 
¢ ment of their children to marriage, as also for other charitable deeds 
¢ to be done and executed by their executors for the health of their souls. 
* (2) And notwithstanding such trust and confidence so by them put in 
‘their said executors, it hath oftentimes been.seen, where such last 
_ ¢ wills and testaments of such lands, tenements, and other hereditaments, 
‘ have been declared, and in the same divers executors named and made, 
‘ that after the decease of such testators some of the same executors, 
« willing to accomplish the trust and confidence that they were put in by 
é the said testator, have accepted and taken upon'them*the charge of the 
“ said testament, and have been ready to fulfil and perform all things 
‘ contained in the same; and the residue of the same executors, uncha- 
 ritably. contrary to the trust that they were put in, have refused.to 
4.intermeddle in any wise with the execution of the said will and testa- 
‘ ment, or with the sale of such lands so willed to be sold by the testator. 
‘ ¢3) Aind forasmuch as 4 bargain and sale of such lands, tenements, or 
é other hereditaments, so willed-by any person to be sold by his execu- 
¢ tors after his decease, after the opinion of divers persons, can in no 
4 wise be good or effectual in the law, unless the.same bargain and sale 
%* be made by the whole number of the executors named.to.and fer the 
same; (4) by reason whereof, as well the debts of such.testators have 
-6 rested unpaid and unsatisfied, tothe great danger and peril of the souls 
‘ of such testators, and to the great hinderance, and.many times to the 
¢ utter undoing of their creditors: (5) As also the legacies and bequests 
6 made by the testator to his wife, children, and for other charitable deeds 
“6 ta. be done for the wealth of the soul of the same testator that made.the 
6 same testament, have been also unperformed, as well to the extreme 
misery of the wife and children of the said testator, as also to the let of 
‘ performance of other charitable deeds for the wealth of the soul of the 
+ said testator, to the displeasure of Almighty God.’ (6) For remedy 
whereof, be it enaéted, ‘That where part of the executors named in any 
such testament of any such person so making or declaring any such will 
of any lands, tenements, or other hereditaments to be sold by his ex~ 
ecutors, after the death of any such testator, do refuse to take upon him 
or them the administration.and charge of the same testament andtast will 
wherein they be so named to be-executors, and the residue of the same 
executors do accept and take upon them the cure and charge of the same 
testament and last will; that then all bargains and sales of such lands, 
tenements, or other hereditaments, so willed to be sold by the executors 
of any such testator, as well heretofore made, as hereafter to be made 
by him or them only of the said executors.that doth so accept, or that 
heretofore hath accepted and taken upon him or them any suchycure or 
charge of administration of any such will or testament, shall be as good 


and as effectual in the law, as if all the residue of the same executors — 


named in the said testament, so refusing the administration of the same 
testament, hath joined with him or them in the making of the bargain 
and sale of such lands, tenements, or other hereditaments so willed to 
-be sold by the executors of any such testator, which heretofore Ev 

made 


+ 
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made or declared, or that hereafter shall make or declare any such will, | 
of any such lands, tenements, or other hereditaments after his decease, 
to be sold by his executors. | : ih 
II. Provided alway, That this a&t shall not extend to give power or 
authority to any executor or executors at any time hereafter to bargain 
or put to sale any lands, tenements, or hereditaments, by virtue and 
authority of any will or testament heretofore made, otherwise than they 
might do by the course of the common law aforethe making this act. 


A.D.1535. 27H. 8. c. ro. | 
An At concerning Ufes and Wills. 


‘WHERE by the common laws of this realm, lands, tenements and 
* hereditaments be not devisable by testament, (2) nor ought to be trans- 
* ferred from one to another, but by solemn livery and seisin, matter of 
* record, writing sufficient made dona fide, without covin or fraud; (3) 
“ yet nevertheless divers and sundry imaginations, subtle inventions and 
* practices have been used, whereby the hereditaments of this realm 
“have been conveyed from one to another by frandulent feoffments, 
* fines, recoveries, and other assurances craftily made to secret uses, 
‘intents and trusts; (4) and also by wills and testaments, sometime 
* made by aude farolx and words, sometime by signs and tokens, and 
*“ sometime by writing, and for the most part made by such persons as 
“be visited with sickness, in their extreme agonies and pains, or at 
“such time as they have scantly had any good memory or remembrance; 
* (5) at whieh times they being provoked by greedy and covetous per- 
“sons lying in wait about them, do, many times, dispose indiscreetly 
“and unadvisably their lands and inheritances; (6) by reason whereof, 
“and by occasion of which fraudulent feoffments, fines, recoveries and 
* other like assurances to uses, confidences and trusts, divers and many 
* heirs have been unjustly, at sundry times, disherited, the lords have 
“lost their wards, marriages, reliefs, herriots, escheats, aids fur fair 
‘ fits chivalier, &F fur file marier, (7) and scantly any person can be 
‘ certainly assured of any lands by them, purchased, nor know surely 
* against whom they shall use their ations or executions for their rights, 
“titles and duties; (8) also men married have lost their tenancies by 
“the curtesy, (g) women their dowers, (10) manifest perjuries by 
‘trial of such secret wills and uses have been committed; (11) the 
‘ king’s highness hath lost the profits and advantages of the lands of 
* persons attainted, (12) and of the lands craftily put in feoffments to’ 


‘the uses of aliens born, (13) and also the profits of waste for a year’ 
“and a day of lands of felons attainted, (14) and the lords their escheats _ 
‘ thereof; (15) and many other inconveniencies have happened, and _ 
‘daily do increase among the king’s subjects, to their great trouble 


“and inquietness, and to the utter subversion of the ancient common 
‘ laws of this realm, (16) for the extirping and extinguishment of all 


© such subtle practised feoffments, fines, recoveries, abuses and errors 


“heretofore used and accustomed in this realm, to the subversion of 
¢ the good and ancient laws of the same, and to the intent that the king’s 
‘highness, or any other his subjects of this realm, shall not in any 
| wise 

i 
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¢ wise hereafter, by any means or inventions, be deceived, damaged or 
é hurt, by reason of such trusts, uses or confidences:’ (17) Be it en- 
aéted, That where any person or persons stand or be seized, or at any 
time hereafter shall happen to be seized, of and in any honours, castles, 
- monors, lands, tenements, rents, services, reversions, remainders or 
other hereditaments, to the use, confidence or trust of any other per- 
son or persons, or of ary body politic, by reason of any bargain, sale, 
feoffment, fine, recovery, covenant, contraét, agreement, wili or 
otherwise, by any manner of means whatsoever itbe; that in every such 
case, all and every such person and persons, and bodies politic, that 
have or hereafter shall have any such use, confidence or trust, in fee- 
simple, fee-tail, for term of life or for years, or otherwise, or any 
use, confidence or trust, in remainder or reverter, shall from hence- 
- forth stand and be seized, deemed and adjudged in lawful seisin, estate 
and possession of and in the same honours, castles, manors, lands, te- 
nements, rents, services, reversions, remainders and hereditaments, 
with their appurtenances, to all intents, constructions and purposes 
in the law, of and in such like estates, as they had or shall have in use, 
trust or confidence of or in the same; (19) and that the estate, title, 
right and possession that was in such person or persons that were, or 
hereafter shall be seized of any lands, tenements, or hereditaments, to 
the use, confidence or trust of any such person or persons, or of any 
body politic, be from henceforth Clearly deemed and adjudged to bein 
him or them that have, or hereafter shall have, such use, confidence 
or trust, after such quality, manner, form and condition as they had 
before, in or to the use, confidence, or trust that was in them. 

Tf. And where divers and many persons be, or hereafter shall hap- 
pen to be, jointly seized of and in any lands, tenements, rents, rever- 
sions, remainders, or other hereditaments, to the use, confidence or 
trust of any of them that be so jointly seized, that in every such case, 
that those person or persons Which have, or hereafter shall have, 
“any suchuse, confidence or trust in any such lands, tenements, rents, 
reversions, remainders, or hereditaments, shall, from henceforth have, 
and be deemed and adjudged to have only to him or them that have, 
or hereafter shall have any such use, confidence or trust, such estate, 
possession and seisin, of, and in the same lands, tenements, rents, re- 
versions, remainders, and other hereditaments, in like nature, manner, 
form, condition, and course, as he or they had before in the use, con- 
fidence or trust of the same lands, tenements, or hereditaments; (2) 
saving and reserving to all and singular persons, and bodies politic, 
their heirs and successors, other than those person or persons which 
be seized, or hereafter shall be seized of any lands, tenements, or here- 
ditaments, to any use, confidence, or trust, all such right, title, entry, 
interest, possession, rents and action, as they, or any of them had, or 
might have had before the making of thisact. — 

TIT. And also, saving to all and singular those persons, and to their 
heirs, which be, or hereafter shall be seized to any use, all such former 
right, title, entry, interest, possession, rents, customs, services and ac- 
tion, as pers or any of them might have had to his or their own pro- 
per use, nor to any manors, lands, tenements, rents, or herenteniee 
| whereo. 
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whereof they be, or hereafter shall be seized to any other use, as if this 
present act had never been had nor made; any thing contained in this 
act to the contrary notwithstanding. ; Re eT 
‘IV. And where also divers persons stand and be seized of and in 
‘ any lands, tenements or hereditaments, in fee-simple or otherwise, to 
‘ the use and intent, that some other person or persons shall have and 
* receive yearly to them, and to his or their heirs, one arinual rent of 
* x. li. or more or less, out of the same lands and tenements, and some 
*‘ other person, one other annual rent, to him and his assigns, for term 
‘ of life or years, or for some other special time, according to such 
“intent and use, as hath been heretofore declared, limited and made 
* thereof:’ |, lg ed 
V. Be it therefore enaéted, thatin every such case, the same persons, 
their heirs and ‘assigns, that have such use and interest, to have and re- 
ceive any such annual rents out of any lands, tenements, or heredita- 


Dat Menthe? 


a ments, that they, and every of them, their heirs and assigns, be ad- 
a judged and deemed to be in the possession and seisin of the same rent, 
a of, and in such like estate as they had in the title, interest, or use of the 
|} said rent or profit, and as if a sufficient grant, or other lawful convey~ 
i ance, had been made and executed to them, by such as were or shall be 
a seized to the use or intent of any such rent to be had, made, or paid, 
ke according to the very trustand intent thereof; (2) and that alland every 


| such person and persons as have, or hereafter shall have, any title, use, 
as and interest in, or to.any such rent or pro&t, shail lawfully distrain for. 
iy non-payment of the said rent, andin their own names make avowries, 
a | or by their bailiffs or servants, make conusances and justifications, (3) 
! and have all other suits, entries, and remedies for such rents, as if the 
same rents had been a¢tually and really granted to them, with sufficient 
clauses of distress, re-entry, or otherwise, according to such conditions, 
pains, or other things limited and appointed, upon the trust and intent 
for payment or surety of such rent. | ee ee 
VI. And that whereas divers persons have purchased, or have esta 
made and conveyed of and in divers lands, tenements, and jheredita- 
ments, unto them, and to their wives, and to the heirs of the husband, 
or to the husband and to the wife, and to the heirs of their two bodies 
begotten, or to the heirs of one of their bodies begotten, or to the hus- 
band and to the wife, for term of their lives, or for term of life of the 
said wite; (2) or where any such estate or purchase of any lands, tene- 
ments, or hereditaments, hath been, or hereafter shall be made to any 
husband and to his wife, in manner and form expressed, or to any other 
_ person or persons, and to their heirs and assigns, to the use and be- 
i. hoot of the said husband and wife, orto the use of the wife, as is be- 
a fore rehearsed, for the, jointure of the wife; (3) that then in every such - 
| case, every woman married, having such jointure made, or hereafter to 


be made, shall not claim, nor have title to have any dower of the resi- 
due of the lands, tenements, or hereditaments, that at any time were her 
said husband’s, by whom she hath any such jointure, nor shall demand 
nor claim her dower of and against them that have the lands and in- 
heritances of her said husband ; (4) but if she have no such jointure, 
then she shall be admitted and enabled to pursue, have, and demard her 


aes  dowet 


re 
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dower by writ of dower, after the due course and order of the com- 
mon laws of this realm; this aét, or any law or provision made to the 
contrary thereof notwithstanding. | me 

VII. Provided alway, That if any such woman be lawfully expulsed 
or evicted from her said jointure, or from any part thercol, without any 
{raud or covin, by lawful entry, action,*or by discontinuance of her 
husband, then every such woman shall be endowed of as much of the 

_residue of her husband’s tenements or hereditaments, whereof she was 
before dowable, as the same lands and tenements so: evicted and expulsed 
shall amount or extend unto. Ne : 

VIII. Provided also, That this act, nor any thing therein contained 
or expressed, extend, or be in any wise hurtful or prejudicial to any wo- 
man or women heretofore being married, of, tor, or concerning such 
right, title, use, interest or possession, as they or any of them have, 
claim, or pretend to have, for her or their jointure or dower, of, in, 

or to any manors, lands, tenements, or other hereditaments, of any 
of their late husband’s, being now dead or deceased; any thing contain- 
ed in this aét to the contrary nothwithstanding. 

1X. Provided also, That if any wife have, or hereafter shall have, 
any manors, lands, tenements or hereditaments unto her given and as- 
sured after marriage, for term of her life, or otherwise in jointure, except 
the same assurance be to her made by act of parliament, and the said 
wife, after that fortune, to overlive her said husband, in whose time the 
said jointure was made, or assured unto her, that then the same wife, so 
overliving, shall, and may, at her liberty, after the death of her said hus- 
band, retuse to have and take the lands and tenements so to her given, 
appointed or assured during the coverture, for term of her lite, or 

otherwise in jointure, except the same assurance be'to her made by act 
of parliament, as is aforesaid, (2,) and thereupon to have, ask, demand 
and take her dower by writ of dower or otherwise, according to the 
common law, of, and in all such lands, tenements and hereditaments 
as her husband was and stood seized of any state of inheritance at any 
time during the coverture; any thing contained in this act to the con: 
trary thereof notwithstanding. 

X) Provided also, That this present act, or any thing herein con- 

tained, extend, nor be at any time hereafter interpreted, expounded or 
taken, to extinét, release, discharge, or suspend any statute, recog- 
nizances, or other bond, by the execution of any estate, of, or in any 
lands, tenements or hereditaments, by the authority of this act, to any 
. person or persons, or bodies politic; any thing contained in this ace 
to the contrary thereof notwithstanding, 

* XI. And forasmuch as great ambiguities and doubts may arise of 
¢ the validity and invalidity of wills heretofore made of any lands, tene- 
$ ments and hereditaments, to the great trouble of the king’s subjects;” 
be it enaéted, that all manner of true and just wills and testaments here- 
tofore made by any person or persons deceased, or that shall decease be- 
fore the rst day of Muy, that shall be in the year of our Lord God t 536, 
of any lands, tenements, or other hereditaments, shall be taken and 
accepted good and effectual in the law, after such fashion, manner, and. 

_ form,,as they were commonly taken and used at any time within 40 

. rs years 
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.years next afore the making of this act; any thing contained in this 
act, or in the preamble thereof, or any opinion of the common law 
to the contrary thereof notwithstanding. EP ; 

XIV. All and singular person and persons, and bodies politic, which 
at any time on this side the said first day of May, which shall be in the 
year of our Lord God 7536,,shall have any estate unto them executed 
of and in any lands, tenements, or hereditaments, by the authority of 
this act, shall and may have and take the same or like advantage, benefit, 
voucher, aid, prayer, remedy, commodity, and profit, by action, entry, 


condition, or otherwise, to all intents, constructions, and purposes, as 


the person or persons seized to their use, of, or in any such lands, tene- 


_ ments, or hereditaments, so executed, had, should, might or ought to 


have had at the time of the execution of the estate thereof, by the au- 
thority of this a€, against any other person or persons, of, or for any 
waste, disseisin, trespass, condition broken, or any other offence, cause 
or thing concerning or touching the said lands or tenements so executed 
by the authority of this act. | ee , 
A. Dy t (4253. 934 35 Foeec a 
* The Bill concerning the Explanation of Wills. ; 
Til. WHEREAS it is contained in the same former statute, within 
divers articles and branches of the same, that all and singular person 


and persons having any manors, lands, tenements, or hereditaments, of — 


the estate of inheritance, should have full and free liberty, power and 
authority to give, will, dispose, or assign, as well by his last will and 
testament, in writing, or otherwise by any aét or acts, lawfully executed 
in his life, his manors, lands, tenements or hereditaments, or any of 
them, in such manner and form as in the same former act more at 
large it doth appear. ‘Which words of estate of inheritance, by the 


authority of this present parliament, Is and shall be declared, expound- 


ed, taken and judged of estate in fee-simple only. _ 


XIV. + And it is further enacted, that wills or testaments made of 
any manors, lands, tenements, or other hereditaments, by any woman 
covert, or ferson within the age of twenty-one years, idiot, or by any per- 
son de non sane memory, shal! not be taken to be good or effectual in 
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An A& againft fraudulent Adminifiration of Inteftates Goods. 

ie FORASMUCH as it is often put in ure, to the defrauding of credi- 
© tors, that such persons as are to have the administration of the goods 
‘of others dying intestate, committed unto them, ifthey require it, wall 


amas r at AE 
# The conftruGion of the words contained in the 3d § having been received and 
adopted in our jurifprudence, it is inferted here to fhew that it derives its authority 


_ from the legiflature. ( 


+ This claufe is introduced into the A. A. 597; wherein, although words.are in- 
troduced of much more extenfive import than thefe above, they have omitted the 
‘words in italics here: But the whole claufe is declaratory of the common law, which 
is made of force here by sth § of A, Av Now 331- , . 
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“rot accept the sarhe, but suffer or procure the administration to be 
' * granted to some stranger of mean estate, and not of kinto the intestate, 


i 


‘ from whom themselves or others, by their means, do take deeds of gifts 
“and authorities by letter of attorney, whereby they obtain the estate of 
‘the intestate into their hands, and yet stand not’ subject to pay any 
‘ debts owing by the same intestate, and so the creditors, for lack of 
‘ knowledge of the place of habitation of the administrator, cannot arrest 
* him nor sue him; and if they fortune to find him out, yet, for lack of 
“ ability in him to satisfy, of his own goods, the value of that he hath con- 
‘ veyed away of the intestate’s goods, or released of his debts by way of 
* wasting, the creditors cannot have or recover their just and due debts:’ 
II. Be it enaéted, that every person and persons that hereafter shall 
obtain, receive, and have any goods or debts of any person dying in- 


_ testate, or a release or other discharge of any debt or duty that belonged 


to the intestate, upon any fraud, as is aforesaid, or without such valu- 
able consideration as shall amount to the value of the same goods or 
debts, or near thereabouts, (except it be in or towards satisfaction of 
some just and principal debt of the value of the same goods or debts to 
him owing by the intestate at the time of his decease) shall be charged 
and chargeable as executor of his own wrong: (2) and so far only as 
all such goods and debts, coming to his hands, or whereof he is released 
or discharged by such administrator, will satisfy, deducting nevertheless, 
to and for himself, allowance of all just, due and principal debts upon 
good consideration, without fraud, owing to him by the intestate, at 
the time of his decease; and of all other payments made by him, which 
lawful executors or administrators may and ought to have and pay by 
the laws and statutes of this realm. 4 
| ice WO TGOG oy to! eS: \ 

An Adi for avoiding unneceffary Suits and Delays. 

FOR the avoiding of unnecessary suits and delays, be it enacted, that 
in all actions, personal, real, or mixt, the death of either party, between 


the verdict and the judgment, shall not hereafter be alledged for error, so 


as such judgment be entered within two terms after such verdict. 

IT. And be it further enaéted, where any judgment, after a verdi& 
shall be had, by, or in the name of any executor or administrator; in 
such case, an administrator de bonis non may sue forth a scire facias, and 
_ take execution upon such judgment. s | 


i sibs Pe D. 1650. 2and 23C.2. C. 10. sy os 
An Adt for the better fettling of Intefates Eftates. 


BE it enaéted, that all ordinaries, as well the Judges of the prero- 


gative courts of Canterbury and York, for the time being, as all other 


ordinaries and ecclesiastical judges, and every of them, having power » 


to commit administration of the goods of persons dying intestate, shall 
and may, upon their respective granting and pele eantal of administra- 
tions of the goods-of persons dying intestate, after the first day of June, 


1671, of the respective person or persons to whom any administration. 


is to be committed, take sufficient bonds, with two or more able sure- 
| C tles, 
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ties, respect being had to the value of the estate, in the name of ‘thie 
rdinary, with the condition in form and manner following, mutatis: 
MULAN IS, WLS». iy hr gine By Relat ee at seein sa 
“IL. The condition of this obligation is such, that if the within 
‘ bounded 4, B. administrator of all and singular the goods, chattels, 
‘ and credits of C. D. deceased, do make, or cause to-be made, a true and’ 
‘ perfeét inventory of all and singular the goods, chattels, and credits _ 
“ of the said deceased, which have or. shall come to the hands, posses- 
‘sion, or knowledge of him the said _4:.B. or into the hands and pos- 
* session of any other person or persons for him, and the same so made, 
‘ do exhibit or cause to be exhibited, into the registry of. ieciat 


ie be *‘ court, at or before thes day of Set Me 
a Ng é next ensuing; (2) and the same goods, chattels and credits, and all — 
ig) ‘ other the goods, chattels and credits of the said deceased, at the time of 


é his death, which at any time after shall come to-the hands or possession _ 
‘ of the said 4. B. or into the hands and possession of any other person 
‘ or persons for him,.do well and truly administer according to law; (3) 
¢ and further do make, or cause to. be made,-a true and just account of 
é his said administration, at or before the CO Os eer 
Sua ae and.all-the rest and residue of the said goods, chattels 
pe “and. credits, which shall be found remaining upon the said admini-- 
bo é strator’s account, the same being first examined and allowed of by the’ 
yey ‘ judge or judgesfor the time being of the said court,, shall deliver and- 
Ce | _ &pay unto such person er persons respectively,. as the said judge or _ 
a ¢ judges, by his or their decree or sentence, pursuant to-the true intent” 
“and meaning of this act, shall limit and appoint. (4) And if it shall 
¢ hereafter appear, that any last will and testament was made by the said: 
i | ‘ deceased, and the executor or executors therein named, do exhibit the’ 
ose ‘ same into the said court, making request to have it allowedand ap- 
\ ae, ‘ proved accordingly, if the said 4. B. within bounden, being there- ' 
t ee  € uatto required, do render and deliver the said letters of administration, 
a « (approbation of such testament being first had and made): in the Said; 
i ef - edourt, then. this obligation to be void and of none effect, or else toy 
Ry) es | t remain in fullforceand virtue” ER ccc ie cr 
wh | | UIE. Which bonds are hereby declared and enacted to be good, to 
By j all intents and purposes,. and pleadable in any, courts of justice: (2). | 
| And also, that the said ordinaries and judges. respectively, shall, and 
“may, and are enabled to proceed and call such administrators to ac-. 
count, for and touching the goods of any person dying intestate: (3) _ 
and upon hearing and due consideration thereof, to order and make 


just and equal distribution of what remaineth clear, (after all debts, 
“funerals, and just expences of every sort, first allowed and deducted). 
amongst the wife and children, or children’s children, if any such be, 
or otherwise to the next of kindred to the dead person, in equal de~ 
| : / gree, or legally representing their stocks, Aro suo.quique jure, according — 
| Suber ta) to the lawsin such cases,and the rulesand limitation hereafter setdown3;. 


eal, 4 and the same distributions. to decree and settle, and to compel such ad-. 


/ ministrators to. observe and pay the same, by the due course of his Ma-) 
ae jesty’s ecclesiastical laws: (4) Saving to every one, supposing him or 
ey esate themselves aggrieved, their right of appeal, as was always in such, 
SELVES A, 2 oP Re : | 

cases used. ce is ¥. Provided 
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“VY. Provided always, that all ordinaries, and every other person, 
‘who by this aét is enabled to make distribution of the surplusage of the 
_ -estate of any person dying intestate, shall distribute the whole surplus- 
cage of such estate or estates:‘in manner and form following; that is to 
say, (2) One third part of the said surplusage to the wife of the intes- 
- tate, and all the residue, by equal portions, to and amongst the chil- 

dren of such persons: dying intest&te, and’such persons as legally repre- 
sent such children, in case any of the said children be then dead, other 
than such child or children (not being heir at law) who shall have any 
estate by the settlement. of the intestate, or shall be advanced by the’in- 
testate in his life-time, - by portien-or portions equal te the share which 
shall, by such distribution, be allotted:to the ether children to whom 
-such distribution.is to be made: (3) And in case any child, other than 
the heir atlaw, whe shall have any estate by settlement from the. said in- 
__ estate, or shall be advanced by the said intestate in his life-time, by 
- portion, not equal to the share which will be due to the other children 
‘by such distribution as aforesaid; then so much of the surplusage of the 
estate of such intestate, to be distributed to such child or children as 
_ shall have any land by settlement from the intestate, or were advanced 
in the life-time of the intestate, as shall make the estate of all:the said 
children to be equal.as-near as can be ‘estimated: (4) But the heir at 
law, notwithstanding any land that he shall have by descent or other- 
avise from the intestate, is to have.an equal part in the distribution with 
the rest of the children, without any consideration of the value of the 
~ land whichhe hath-by descent, or otherwise from the intestate. 
VI. And in case-there be no children, nor any legal representatives 
‘of them, then one moiety ef the said estate to be allotted to the wife of 
the intestate, the residue of the said estate to be distributed equally to | 
every of the next kindred of the intestate, who are in equal degree, and 
those who legally represent them. hig 
VII. Provided, that there be no representations admitted among 
collaterals after brothers and sisters children: (2) and in case there be 
no wife, then all the said estate to be distributed equally.to and amongst 
the children: (3) and in case there be no child, then to the next of kin- 
dred in equal degree of, or'unto'the intestate, and their legal represen- 
tatives as aforesaid, and.in no ether manner whatsoever. 
_, VIEL. ‘Provided alse,.and be it likewise enacted, to the end that a 
due regard be had to creditors, that no such distribution of the goods 
of any person dying intestate, to be made till after one year ‘be fully ex- 
pired after theintestate’s death: (2) and that such and every one to 
whom any distribution and share shall be allotted, shall give bond, with 


sufficient sureties, in the said courts, that if any debt or debtstruly owing 
by the intestate, shall be afterwards sued for. and recovered, or other- 
wise duly made to appear; that then, and:in every such case, he or she 
shall respectively refund and pay back to the administrator, his or her 
_rateable-part of that debt or debts, and of the costs of suit and charges 
of the administrator, by reason of such debt, out of the part and share 
so as aforesaid allotted to him or her, thereby to enable the said admi- 
nistrator to pay and satisfy the said debt or debts so discovered after the 
distribution made .as-atoresaid. ) 7 
ae AS Gea IX. Provided | 
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IX. Provided always, in all cases vane the ordinary hath used here- 
tofore to grant administration cum testamento annexo, 

to do, and the will of the deceased, in such testament face aety ae 
be performed and observed in such manner as it should aw been if this 
act had never been. made, : en nas . man mane 


3 ML D. a 29 C.2.¢ a 2 Fis 
An Aa for Prevention een, be 1 Papal : oe 


FOR prevention of many, fraudulent practices, | which are come 
a) oi ‘ peony endeavoured to be upheld by perjury and. subornation of 
as ee ‘ perjury;’ (2) be it enaéted, that from and after the 24th day of June, 
a . which shall be in the year of our Lord 1677, all leases, estates, interests.’ 
my of freehold, or terms of years, or any uncertain interest of, in, to or _ 
Ae ons out of any messuages, manors, lands, tenements, or ‘hereditaments, | 
Ay ee made or created by livery and seisin only, or by parol, and not putin 
aa ‘ writing, and signed by the farties so making or c1 eating the same, of 
i their agents thereunto lawfully authorised by writing, shall have the 
| force and effeét of leases or estates at will only, and shall not, either in 
Hs) ; law or equity, be deemed or taken to have any other or greater force or 
effeét; any consideration for making any such parol leases. or ied ig 
or any former law or usage to the contrary notwithstanding. fi.) 
_II. Except, nevertheless, all leases, not exceeding the texm ae three 
pis i . years, from the making thereof, whereupon the rent reserved to the 
ie landlord, during such term, shall amount unto two Ss paris, at oe 
Te eke least of the full improved value of the thing demised, , 
yh | JIL. And moreover, that no leases, estates or inte rests, | cline 5 
oe eehold, or terms of years, or any uncertain interest, not being copy- 
fi. oe baldvog; customary interest, of, in, toor out of any messuages, manors, 
ay lands, tenements or hereditaments, shall, at any time after the said 24th 
# \ 3 day of June, be assigned, granted, or surrendered, unless it be ‘by deed) 4 
; Of note in writing, signed | by the, party so assigning, granting, OF surren= 
Bees Re deri ing the same, or their agents thereunto Lawtelly author wed by. write 
Shit a Wer Ang, or by act and operation of law. | 4 
ae IV. And be it further enacted, ‘that f om ead: abet. da said agth y 
day of June, no action shall be brought, whereby to charge any execu- 
f tor or administrator - upon any special promise, to answer damages. out 
fay of his own estate; (2) or whereby to charge the defendant upon any 
oa special promise, to answer for the debt, default, or miscarriages of ano- 
We bh taney person ; (3) or to charge any person upon any agreement made upon 
Ne . consideration of marriage; (4) or upon any contradd or sale of lands, 
tenements or hereditaments, or any interest in or concerning | them; 
(5) or upon any agreement that is not to be performed within the space 
of one year from ‘the making thereof; (6) unless the agreement upon 
which such aétion shall be brought, or some memorandum or note there~ 
of, shall be in writing, and signed by the party #0 charged Upiniahooe 
or some other. person thereunto. by him lawfully authorised. 
‘V. And be it further enacted, that from and after the said gt 
of June, all devises and bequests of any lands or. ieements 
- either by force of the statute of wills, or by this statute, o or b 
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utterly void and of none effect. 5; 
VI. And moreover, no devise in writing of lands, tenements, or he- 
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( the custom of Kent, or the custom of any borough, or any other par- 

ticular custom, shall be in writing, and signed by the party so devising 
the same, or by some other person in his presence, and by his express 
directions, and shall be attested and stibscribed in the presence of the 
said devisor, by three or four credible witnesses, or else they shall be 


-reditaments, nor any clause thereof, shail, at any time after the said 


24th day of June, be revocable, otherwise ‘than by some other will or 


codicil in writing, or other writing declaring the same, or by burning, 
cancelling, tearing, or obliterating the same by the testator himself, or 
in his presence, and by his directions and consent; (2) but all devises 
and bequests of lands and tenements shall remain and continue in 
force, until the same be burnt, cancelled, torn, or obliterated by the 
testator or his dire€tions, in manner aforesaid, or unless the same be 


"altered by some other will or codicil in writing, or other writing of the 


devisor, signed in the presence of three or four witnesses, declaring the 
same; any former law or usage to the contrary notwithstanding. . 
WII. And be it further enaéted, that from and after the said 24th 
day of June, all declarations or creations of trusts or confidences of anv 


lands, tenements, or hereditaments, shall be manifested and proved by 


_ some writing, signed by the party, who is by law enabled to declare 


f 


such trust, or by his last will in writing; or else they shall be utterly 
void and of none effect, ye 
- VIII. Provided always, that wheke any conveyance shall be made of 
any lands or tenements by which a trust or confidence shall or may 
arise, or result by the implication or construction of law, or be trans- 


_ ferred or extinguished by an aét or operation of law, then, and in every 


‘such case, such trust or confidence shall be of the like force and effect 
as the same would have been if this statute had not been made; any 
thing herein before contained to the contrary notwithstanding. 
IX. And be it further enacted, that all grants and assignments of any 
trust-or confidence, shall likewise be in writing, signed by the party 
_pranting or assigning the same, or by such last will or devise, or else 
shall likewise be utterly void and of none effect. 
X. And be it further enaéted, that from and after the said 24th day 
of Fue, it shall and may be lawful for every sheriff, or other officer, to 


whom any writ or precept is or shall be directed, at the suit of any 


person or persons, of, for, and upon any judgment, statute, or recog- 
nizance hereafter to be made or had, to do, make, and deliver execu- 


_ tion unto the party in that behalf suing, of all such lands, tenements, 


rectories, tithes, rents, and hereditaments, as any other person or per- 
sons be, in any manner of wise, seized or possessed, or hereafter shall 
be seized or possessed, in trust for him against whom execution is so 
sued, like as the sheriff or other officer might or ought to have cone, 
if the said party against whom execution hereafter shall be so sued, had 
been seized of such lands, tenements, rectories, tithes, rents, or other 
hereditaments of such estate as they be seized of in trust for him at the 
time of the said execution sued: (2) which lands, tenements, rectories, 
tithes, rents, and other hereditaments, by force and virtue of such exe- 
hia 1h ; mC iiRey se cunOn, 
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‘eution; shall accordingly be held and enjoyed free and discharged front @ 


all incumbrances of such person or persons as shall be so seized or pos+ 
: ° ) peroks : * li by : 4 Pays : L 
‘sessed in trust for the person against whem such execution shall be 


sued; (3) and if any Cestuy que Trust hereafter shall-die, leaving a trust, — ; 


tn fee-simple, to descend to his heir, there, and in every such case, 


such trust shall be deemed and taken, and is hereby declared to be, as- 
sets by descent, and the heir shall be liable to, and chargeable with the 
obligation of his ancestors, for, and by reason of such assets, as fully 


andamply as he might or ought to have been, if the estate in law had 


<escended to him in pessession, in like manner as the trust descended ;_ 


any law, custom, or usage to the contrary in any wise notwithstanding. 


XI. Provided always, that no heir that shall become chargeable by _ 
season of any-estate or trust, made assets in hig-hands by this law, shall, 
by reason of any kind of plea or confession of the attion, or suffer-. 


ing judgment by Nica dedire, or any other matter, be chargeable te 


pay the condemnation out of his ewn estate; (2) but execution shall be 


sued of the whole estate so made assets:in bis hands by descent, in whose 


hands soever it shall come after the writ purchased, in the same man- 


ner-as it is to be at and by the common law, where the heir at law 
pleading a‘true plea, judgment is prayed against him thereupon; any 


thing in this present act centained to the contrary notwithstanding. — 


XII. And for the amendment of the law in the particulars follow- a 


ing; (2) Be it further enacted, that from henceforth any estate jour 
auire vie, shall’ be devisable by a will in writing, signed by the party 


so devising the same, or by some other person in his presence, and by 


his express directions, attested and subscribed in the presence of the 
devisor, by three or more witnesses; (3) and if no such devise thereof 
be made, the same shall be chargeable in the hands of their heir, if it 
shall come to him by reason of a special occupancy, as assets by de- 
scent, as in case of lands in‘fee-simple; (4) and in case there be no 
special occupant thereof, it shall go to the executors or administrators 


‘of the party that had the estate thereof by virtue o the grant, and shall 


‘be assets in their hands. Pees: 


* XIE. And whereas it hath been found mischievous, that judgments 


“in the king’s courts at Westminster, do many times relate to the first 


«day of the term whereof they are entered, or to the day of the.return — 

é of the original, or filing the bail, and bind the defendant’s lands from _ 

“thattime, although in truth they were acknowledged or suffered and’ 
_* sioned in the vacation-time after the said term, - whereby many times 


1 


€ purchasers find themselves aggrieved?” 


FAV. Be it enatteds that from and after the waid pith daloiiaae) 


any judge or officer of any of his Majesty’s courts of Wesminster, that 


shall sign any judgments, shall, at the signing of the same, without 


fee for doing the same, set down the day of the month and year of his 
_ go doing, upen the paper-book, docket, or record, which he shall sign:; 


which day of the menth and year shall also be entered upon the mar- 
gent of the roll record where the said judgment shall be fenntered. p yn 
XV. And be it enaéted, that such judgments as, against purchasers 


bona fade for valuable consideration of lands, tenements, orhereditaments, 


to be charged thereby, shall, in consideration of law, be judgments only 
aa Leys. from 
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from such time as they shall be se signed, and shall not relate to the first 
day of the term whereof they are entered, or the day of the return of 
the original or filing the bail; any law, usage, or course of any court 
to the contrary notwithstanding. - 

XVI. And be it further enacted, that from after the said 24th day 
of Fune, no writ of feri facias, or other writ of execution, shall bind 
the property. of the goods against whom such writ of execution is sued 
forth, but from the time that such writ shall be delivered to the sheriff, 
under-sheriff or coroners, to be executed: And for the better manitfes- 
tation of the said time, the sherift, under-sheriff, and. coroners,, their 
- deputies and agents, shall, upon the receipt of any such writ, (without 
fee for doing the same) endorse upon the back thereof the day of the 
month or year whereon he or they received.the same. 

XVII. And be it further enacted, that from.and after the said 24th 
day of une, no contract for the sale of any goods, wares, and mer- 
~ chandises, forthe price of £. 10 sterling or upwards, shall be allowed 
to be good, except the buyer shall accept part of the goods so sold, and: 
actually receive the same, or give something in earnest to bind the bar-. 
gain, or in part of payment, or that some note or memorandum in writ- 
ing of the said bargain be made and signed by the /arties to be charged 

by such contraét,. or zheir agents thereunto lawfully authorised.. 

XVIII. And be it further enacted, that the day of the month and 
year of the enrollment of the recognizance shall be set down in the 
margent of the roll where the said recognizances are enrolled; (2) and 
that from and after the said 24th day of June, no recognizance shall 
bind any lands, tenements, or hereditaments, in the hands of any pur- 
chaser dona fide, and for valuable consideration, but from the time of 
_ such enrollment; any law, usage, or course of any court to the contrary 
in any wise notwithstanding. i =) 

¢ XIX. And for prevention of fraudulent practices in setting up 
¢ nuncupative wills, which have been the occasion of much perjury 3” 
(2) Be it enacted, that from and after the aforesaid 24th day of June, 
no nuncupative will shall be good, where the estate thereby bequeathed 
shall exceed the value of £.30, that is not proved by the oaths of three 
witnesses, (at the least) that were present at the making thereof; (3) nor 
unless it be proved that the testator, at the time of pronouncing the 
same, did bid the persons present, or some of them, bear witness that 
such was his will, or to that effect; (4) nor unless such nuncupative 
will were made in the time of the last sickness of the deceased, and in 
the house of his or her habitation or dwelling, or where he or she hath. 
been resident for the space of ten days or more next before the making 
of such will, except where such person was surprised or taken sick, be- 
ing from his own home, and died before he returned to the place of his 
or her dwelling. | ; | 

XX. And be it further enacted, that after six months passed after the 
speaking of the pretended testimentary words, no testimony shall be 
received to prove any. will noncupative, except the said testimony, the 
substance thereof were committed to writing, within six days atter the 
making ofthe said wil. é ‘ 

XXL And no letters testamentary, or probate of any noncupative 
Mh en a Ra | . wilis, 
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the decease of the testator be fully expired ; (2) nor shall an y nuncupa- _ 
‘tive will be at any time received to be proved, unless process have first 
issued to call in the widow, or next of kindred to the deceased, to the — 


and after the first day of August next ensuing, waste or convert any 


ba ohh and also one seal att, ian in the ioe n zoe year of his late : 


sil shall pass the seal of any court, till fourteen days at the least after 


end they may contest the: same, if'they please. — ial 3 
XX. And no will in writing, concerning any Oly or deel) 
or personal estate, shall be tepealed, nor shall 2 any Clause, devise, or be- 
quest therein, bealtered or changed by any words, or will, by word of 
mouth only, except the same be, in the life of the testator, Conmaaed to 
writing, ai after tle writing thereof, read unto the testator, and allowed 
by him, and proved to be so done by three witnesses at the least. 

XXIII. Provided always, that notwithstanding this aét, any sol- 
dier being i in actual military service, or any mariner or seaman being.’ 
at sea, may dispose of his moveables, wages, and ben agile as he 
or they might have done before the making of this act. 

XXIV. And for the explaining one act of this present parliament, : 
entitled, An a&t for the betier settling of intestates estates; (2) be it de- 
clared, that neither the said act, nor any thing thereia contained, shall 
bé construed to extend to the estates of feme coverts that shall die i in- 
testate, but that:their husbands may demand and have ee ce 
of their rights, credits, and other personal estates, and recover and enjo 
the Ge as they mie have done before the maha of the at hae 


ADs 1679. 30C. 20k Citi Sie a ee 
Bh AG to enable Creditors to recover their Debts of thd Fea 
| tors and Adminifir ators of Pye aihres in their own wrong. 


‘WHEREAS the executors and administrators of such. persons : 
‘who have possessed themselves of considerable. personal. estates, of 
‘ other dead bee sons, and. converted the same to their own use, have no. 
“remedy by the rules of the common law, as it now stands, to pay ‘the, 
« debts of those persons whose estate hath. been so converted by their, 
‘ testator or intestate, which hath been found very mischievous, and 
« many creditors defeated of their just debts, although the debtors. Iekt ¢ 
é behind them suflicient to satisfy the same, with a great. overplus Hee 

dads For remedy whereof, be it enacted, ‘that, all and every, the Cxe- 
cutors and administrators ot any person or persons, who, as. executor 
or executors in his or their own wrong, or administrators, shall, from 


goods, chattels, estate or assets of any person deceased, to their own use, 
shall be liable and chargeable in the same manner as their testator or in- 
testate would have been if they had been Te. Snes es 4 ah 5 
W.and M. c. 24. §. 12. : ! 


fe 


i, ie Mack ee 
An 46 for Reviving and Continuance of fe 
liament therein mienrnels: 


Vv. BE i it cnaéeeds that one other aét, made in the 1 ah year of i : 
late Majesty’s s reign, entitled, 42 ad fr avoiding unnecessary suits and’ 


oe 


{ 
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“Majesty’s reign, entitled, Az a@ for the better settling intestates estates, 
(which said latter act is explained by a clause in one other act, made in, 
the 29th year of his said late Majesty’s reign, entitled, 4a af fer ‘freven~ 
tion of frauds and perjuries) both which said acts, with the said clause, 
_ are continued by one other act, made i in the 13th year of his said late 
‘Majesty’s reign, entitled, 4z oa for reviving both the said former aéts. 
AML which said acts at clauses shall be in force, and is hereby made 
_ perpetual. : 

NTS big hereby aaa. that no administrator shall, from the 24th 
day of uly next, be cited to any the courts in the said last act men- 
, tioned, to render an account of the personal estate of his intestate, 

(otherwise than by an inventory or inventories thereof,) unless it be at 
the instance or prosecution of some person or persons in behalf of a 
minor, or having a demand out of such personal estate as a creditor or 
next of kin; nor be compellable to account before any the ordinaries 
or judges by the said last act empowered and appointed to take the 
same, otherwise than as is aforesaid; any thing in the said last a€ts con- 
tained to the contrary notwithstanding. 
VII. Provided also, that if, after the death of a father, any of his 
| Aiildeen shall die intestate, Without wife or children, in the life-time of 
the mother, every brother and sister, and the representatives of them, 
shall have an equal share with her; ; any thing in the last mentioned ee 
_ to the Bnet notwithstanding. 


pean oan ante 3and 4 W. and M. c. 14, 
, Wig “ane the Relief of Creditors againft fraudulent Devifes, : 


© WHEREAS it is not reasonable or just, that, by the practice or 
* contrivance of any debtors, their creditors should be defrauded of their 

ee debts; and, nevertheless, it hath often so happened, that where 

¢ several persons having , by bonds or other specialties, bound themselves 
: and their heirs, and have afterwards died seised, in fee- simple, of and 
‘j in manors, messuaces, lands, tenements, and hereditaments, or had 
-§ power or authority to dispose of or char gé the same by their wills or 
-“testaments, have, to the defrauding of such their creditors, by their 
¢ last wills or testaments, devised the same, or disposed thereof in such 
$ manner as such creditors have lost their said debts:’ For remedying 
of which, and for the maintenance of just, and upright dealing, 

OEE. Be j it enacted, that all wills and testaments, limitations, dispo~ 
tt sitions, or appointments, of, or concerning any manors, messuages, 
lands, tenements, or hereditaments, or of any rent, profit, term, or 
_ charge out of the same, whereof any person or persons, at the time of 
his, | her, or their decease, shall be seised in fee- simple, in possession, 
reversion, or remainder, or have power to dispose of the same, by his, 
her, or their last wills or testaments, to be made after the 25th day of 
March, in the year of our Lord God 1692, shall be deemed and taken 
é (only as against such creditor or creditors as aforesaid, his, her, and their 
heirs, successors, executors, administrators and assigns, and every of 
them) to be fraudulent, and clearly, absolutely, and utterly void, frus~ 
wate, and. of none effect any pretence, colour, feigned or ‘presumed 
Bes cael: D Bree 


_ and assigns, for such estate or interest as shall be so limited or appoint- 
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consideration, or any other matter or thing to the contrary notwith- 
standing. DO Gs Cem ean 2) BRN et mee . 
TIT, And for the means that such creditors may be enabled to reco~ — 
ver their said debts, be it further enacted, that, in the cases before men- 
tioned, every such creditor shall, and may have and maintain his, her,. 
and their action, and aétions of debt, upon his, her, and their said bonds — 
and specialties, against the heir and heirs at law, of such obligor or ob- 
ligors, and such devisee and devisees, jointly, by virtue of this act; and 
such devisee or devisees shall be liable and chargeable for a false plea 
by him or them pleaded, in the same manner as any heir should have 3 
been for any false plea by him pleaded, or for not confessing the lands. 
or tenements to him descended. _ RCV Rr i aR 
IV. Provided, that where there hath been or shall be any limitation _ 
or appointment, devise or disposition, of, or concerning any Manors, — 
messuages, lands, tenements or hereditaments, for the raising or pay- 
nent ofany real and just debt or debts, or any portion or portions, sum 
or sums of money, for any child or children of any person, other than — 
the heir at law, according to, or in pursuance of any marriage contract, 
or agreement in writing bona fede made before such marriage, the same, 


aiid every of them shall be in full force; and the same manors, messua- 
ges, lands, tenements and hereditaments, ‘shall and may be holden and 
enjoyed by every such person or persons, his, her, and their heirs, exe- 
cutors, administrators, and assigns, for whom the said limitation, ap- 
pointment, devise, or disposition was made, and by his, her, and their 


trustee or trustees, his, her, and their heirs, executors, administrators, — 


fa 


ed, devised or disposed, until such debt or debts, portion or portionsy, 
shall be raised,, paid, and satisfied; any thing in this aét contained to the. 
contrary notwithstanding. Gane eae ns ea ie 
_ ¢V. And whereas several persons, being heirs at law, to avoid the ~ 
¢ payment of such just debts, as, in regard of the lands, tenements and — 
« hereditaments descending to them, they have by law been liable topays — 
«have sold, aliened, or made over such lands, tenements, or heredita- 
« ments, before any process was or could be issued out against them;’. Be 
it further enacted, that, in all cases where any heir at law shall be liable 
to pay the debt of his ancestor in regard of any lands, tenements or he- 
_yeditaments descending to him, and shall sell, alien, or make over the © 
same, before any a€tion brought, or process sued out against him, that — 
such heir at law shall be answerable for such debt or debts, inanaction 
or actions of debt, to the value of the said land so by him sold, aliened, — 
er made over; in which cases all creditors shall be preferred, as in ac- — 
tions against executors and administrators; and such execution shall be 
faken out upon any judgment or judgments so obtained against such 
heir, tothe value of the said land, as if the same were his own proper | 
debt or debts; saving that the lands, tenements, and hereditaments doe 
_ fide aliened before the action brought, shall not be liable to such execus 
CRI eee new em curren ee ME 
VI. Provided, that, where any ation of debt upon any specialty is _ 
“brought against any heir, he may plead riews per- descent, at the time 
of the original writ. brought, oF the bill filed against him; any a 
i} . ~ frerein.- 
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‘herein contained to the contrary notwithstanding; and the plaintiff in 
‘such aétion may reply, that he had lands, tenements, or hereditaments 
“from his ancestor before the original writ brought, or bill filed; and if 
“upon issue joined thereupon, it be found for the plaintiff, the jury shall 
enquire of the value of the lands, tenements, or hereditaments so\de- 
--scended, and thereupon judgment shall be givens and execution ere 
‘be awarded as aforesaid: but if judgment be given against such heir by 
confession of the aétion, without confessing the assets descended, or 
arpon demurrer, or wilil dicit, it shall be for the debt and damages, 
without any writ to enquire of the lands, tenements, or hereditaments 
BO descended yell ee ene es ao : \ 
VIL. Provided also, and be it further enacted, that all.and ety 
dlevisee, and devisees, made liable by this act, shall be Jiable and charee- 
able in the same manner as the heir at law by force of this a@, netwith- 
- standing the lands, tenements, and hereditaments, to him or them de- 
. wised, shall be aliened before the action brought. % 


¥ 


A. Do z6g2. 4 ands W.and M.c. 24. . \ 
Hn AG for reviving, continuing, and explaining Jeveral Laws 
therein mentioned, which are expired and near expiring. 


XII. And be it further ena&ted by the authority aforesaid, that an 
at made in the thirtieth year of the reign of King Charles the second, 
entitled, An a& to enable creditors to recover their debts of the executors 

and administrators of executors in their own wrong; which said act, in 
the first year of the reign of the late King James the second, was en- 

aéted to be in force from the first day of the then present session of Par- 

Jiament, and to continue for seven years, and from thence to the end” 
of the first session of the then next Parliament, shall be, and is hereby 

continued and made perpetual. And forasmuch as it hath been a doubt 

whether the said act did extend to any executor or executors, adiminis= 

‘trator or administrators of any executor or administrator of right, who, 
for wantef privity in law, were not before answerable, nor could be 

sued fer the debts due from or by the first testator or intestate, notwith- 
standing that such executors or administrators had wasted the goods and 

estate of the first testator or intestate, or converted the same to. his or 
their own use: For remedy whereof, be it enacted, that all and every 

‘the executor and executors, administrator or administrators of such ex+ 
--ecutor or administrator of right, who shall waste or convert to his 
_ henceforth be liable and chargeable in the same manner as his or their 
“4estator or intestate should or might have been; any law or usage to 
the contrary notwithstanding. — Cheer | 


j i Whe igh b uP 481)! ea ; aie abs hee 
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An AG for Remiffion of Arrears of Quit-Rents, Gc 
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VIL. The first part of this clause obsolete.|—1¥ any person or persons 
who are possessed of any lands or tenements in this province, have, by 
fire or other accident, lost their original grant or deed, or will under 
pene Me Cah NE . atta as, Ra a ! which 
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own use, goods, chattels, or estate of his testator or intestate, shall, from. 
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which they immediately claim, and do and shall make oath of the same 
before the'said auditor or his deputy, who is hereby empowered to ad-_ 
minister such oath, that then and in-such case, if a record of such grant, 
deed or will can be found in the secretary’s or public register’s office 
of this province, the party claiming under any such lost grant, deed, 
or will, shall produce an attested copy of such grant, deed or will, or 
probate of the same, from the said secretary or register, unto his Ma- 
jesty’s auditor or his deputy, who shall register the same in manner as 
before directed for original grants,deeds, or wills, and shall indorse a 
‘bpecial certificate of the same on the attested copy of such grant, deed, 
or will, or probate of the same; and the record of such grant, deed, ot 
will in the secretary’s and public register’s office, together with the’ 
actual possession of the party claiming under the same, shall be deem* 
ed good evidence of a title at law, until better evidence of a title ap- 
pears: Provided also nevertheless, that where any person or persons, 
by fire or other accident, have lost their original grant, or title deed 
under which they claim, or where such grants or deeds are much torn, 
obliterated, or defaced by casualties, and no record can be found there- 
of /in the secretary’s or register’s office, nor of the will under which he — 
claims, and the party making oath, that he claimeth under a grant, 
deed, or will, which hath been dona jide lost, or where the same appears 
to be casually obliterated, torn or defaced, and shall prove by other 
evidence, that he or those under whom he claims, have been in the _ 
actual and peateable possession of the lands he now claimeth, for the — 
full space and term of 7 years and upwards, that it shalland may be 
lawful for such person to purchase a new grant from his Majesty for 
thesame, paying the same quit-rents at 12d. per 100 acres, proclama- 
tion money, so that such new grant shall not be construed to extend 
to bar him that better title had before the taking out such new grant, 
nor to strengthen his title against any other person that layeth claim to 
the same lands; but that such other person, then living and residing 
within this province, may, at any time within 7 years next after the 
issuing thereof, pursue his title at law, notwithstanding any such new 
_ grant; and such new grant shall not be given in evidence to bar him 
that better right had at or immediately before the obtaining such new 
grant; saving the right also of infants, feme-coverts, and persons be+ 
yond the seas, or off this province, as is aforesaid. ey 


Me aah — A.D. hi deals No. $97, Hct SWART 
din AB for making more effectual Wills and Tefiaments, Sc. 
- WHEREAS there are many estates in this province held under — 
wills and testaments; and to the intent that the titles may not be ques+ 
tioned where such wills and testaments have been duly executed, and 
for the prevention of any vexatious or contentious suits which may be — 
brought or commenced hereafter, de it enadfed, that all former wiils- 
_and testaments heretofore made, for, of, or concerning any lands, te- 
1ements, or hereditaments, shall and are hereby declared, to all intents 
and purposes whatsoever, to be good, valid, and effe€tual in law, ac+— 
‘cording to the true tenor and purport-of the same, as fully and ee , 
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ally as if the statute of the 32d of Henry the 8th, chap. 1st, and the 
‘statute of the 34th of Henry the 8th, chap. sth, of Great-Britain, was 
or were of force in this province at the time of the making of the said 
wills and testaments; any law, custom or usage to the contrary not- 
_ withstanding :—Provided, that nothing herein before contained shall 
extend, or be construed to make the statute of Westminster the 2d, 
chap. the 1st, 13thof Rdward the rst, entitled, in gifts in tail, the donor’s 


“will shall be observed the form of a formedon, commonly called the- 


statutes of entails, or any part thereof, of force in this province, or to 
make estates, which were or are fee-simple, conditional at the common, 
“Jaw, estates in tail in this province: Provided also, that nothing in this 


aét shall be construed to confirm ormake good any wills heretofore: 


made in this province, since a statute made in Great-Britain the 29th 

of Car. 2d, entitled, ¢ An act for preventing of frauds and perjuries,’ 

has been made of force here, if such wills are not agreeable to the said 
Stata. | ‘ 

II. And from and after the ratification of this aét, all and singular 
every person and persons having any estate or interest in fee-simple, or 
any such estate in coparcenary, joint-tenancy, or tenancy in common, 
of, and in any lands, tenements, rents, services, or other hereditaments, 
in possession, reversion, or remainder, shall and may have full power, 
free liberty and authority to give, dispose, will, or devise to any person 

or persons (except bodies politic or corporate) by his last will and tes- 
‘tament in writing, and duly executed according to an act made in the 
agth year of Car. 2d, for preventing of frauds and perjuries, as much 
as in him of right belongs, is er shail be, all his said lands, tenements, 
rents, services, or other hereditaments, remainders or reversions, or any 
of them, at his and their own free will and pleasure; any law, statute, 
or usage to the contrary notwithstanding. 

» TIT. And for the effectual proving nuncupative or verbal wills, 22 is 
hereby enacted, that all witnesses which are good witnesses at trials at 
common law, shall be good witnesses to prove a nuncupative or verbal 
will, made of goods and chattels agreeably to the afore-mentioned sta- 
tute for preventing of frauds and perjuries.. Ay ot 
_ TV. And from and after the ratification of this at, any widow may 
bequeath, by will, the crop or crops standing or growing on the grounds 
of her dower, or on other lands planted for her use: and that a parson 
may by will bequeath the crop or crops growing or standing on his glebe 
-jand; any thing to the contrary notwithstanding. 


VV. Provided now and all times, that any will or testament made or 
_ to be made by any feme-covert, idiot, or any person of wom sane memory 
shall not be good or valid in law; any thing herein before to the contrary 

notwithstanding. — cy | 

8 met Ge concerning Ma/fiers and Apprentices. 

Dies eis es Uo time of service of any apprentices (who now are or shall 
| be indented to serve their masters, mistresses, their executors or assigns, 
in this province) remaining unexpired at the time of the death of any of 
are the 


"mistresses. And it shall and may be lawful toand for such executors or 


calling, ari, mystery, or trade to which the said apprentice was bound 
‘by his indentures, or otherwise, if the executors or administrators of 


-gnto their hands to be administered, whereby such infants and minors, 
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the masters or mistresses of such apprentice, and not before assigned i 
manner aforesaid, shall from henceforth be deemed and taken as assets 
in the hands of the executors or administrators of any such masters or 


administators, to retain any suchapprentice in their own service during 
the remainder of such time; provided the executor or administrator so 
retaining such apprentice, doth, at the time of such retainure, carry on 
and exercise, by himself, or some other white person in his employ, 
within the same parish where the testator lived, the same employment, 


such deceased person think fit, it shall be lawful for them to assign and 
transfer such indenture, and the time therein unexpired, (with the con> 
sent of any two justices of the peace of the county where the assignee re- 
sides) to any other person carrying on and exercising, within this pro- 
vince, the same employment, calling, art, mystery, or trade specified in 
the said indenture; which said indenture, so retained or assigned, shall 
be valid and effectual to the executor or administrator so retaining, and 
to such assignee, as to the time remaining unexpired, as if the said ap- 
prentice had been originally indented to such executor, administrator, 
orassignee; and the said executor, administrator, and assignee, on re- 
taining such apprentice, or accepting such assignment, shail be equally _ 
bound to the said apprentice, according to the tenor of the indenture, as_ 

the original master or mistress was. | BA aes 


| An AG to direét Executors and Adminifirators,@e. 
WHEREAS several excutors and administrators, and other persons : 
within this province, who have been intrusted with the execution | of 
wills, and the management of the fortunes and estates of infants and mit 
nors, through mistaken notions of their duty, have not made and re- 
turned into the secretary’s office of this province, fulland perfeét inven- 
tories and appraisements of all the chattels and effects which have come 


and all other persons concerned, have been greatly injured and defrauds 
ed. And whereas high and exorbitant charges have been usually made | 
by such executors, adiministrators and trustees, for their trouble in the © 
management and administration of such their testator and intestates es- _ 
tates; by which means such estates have been greatly lessened and di- 
minished, to the manifest hurt and prejudice of the kindred, legatees and _ 
creditors of such testator or intestate: For remedy whereof, and to 
prevent the like evilsand abuses for the future, e it enaéfed, that from 
and after the passing of this aét, all and every executor and administra~ 

tor, who shall, before the ordinary of this province for the time being, _ 
or such person as he shall depute or appoint, qualify him or herself for — 


a 


the administration of the estate and effects of his or her testator or in- 


estate, shall, upon oath, be bound to produce and shew to the apprais- 
that shall be appointed by the ordinary for thatpurpose, or any three 

‘ore of them, all and singular the goods and chattels of the said tes- 

ae | i ICON ONES: TIONS ere 


aoe 


Office and Duty of Executors and Adminifirators. = 23 


- tator of intestate, as have or shall come into their or either of their hands, 
| Hennireth or knowledge, and within sixty days after such, his, or her qua- 
ification, shall cause to be made a trueand just appraisement, upon oath, 


of all and singular the goods and chattels aforesaid, and exhibit, or 
cause to be exhibited the said appraisement, certified under the hands of 
any three or more of the appraisers aforesaid, into the secretary’s office 
in Charlestown, within ninety days after such his or her qualification, 


tooether witha full and perfect inventory of all and singular the rights: 


% o ° « ; ¢ * F e : 
and credits of the said testator or intestate, whether the same be in ready 
money, judgments, bonds, or other specialties, or notes of hand, toge- 


ther with a list or schedule of the books of accompt of such testator or 
intestate person, and the number of pages in such books; to whicl» 


booksall parties concerned shall, atall convenient times, have freeaccesss 


and every such executor and administrator shall be, and they are hereby 
made chargeable with the real value of the goods and chattels in the 
said inventory contained, and with so much of the said credits only as 
he, she or they, after due and proper diligence, shallrecover and receive, 
in like manner as executors and administrators are made chargeable by 


the executor or administrator of the estate of the said G. Hi. deceased, ana 
that you will return the same, certified under your hands, unto the sarah” 


.Y K. executor or administrator, within the time prescribed by law. 


ee VILL. And 
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WII. And whereas it hath be eane happened i in. this province, 
‘that persons who have applied for and obtained letters of adminis: tras 
tion, on suggestion that they have been pr incipal creditors to the in- 
testate, and when they. have received sufficient assets of the intestate to» 
satisfy their own debts, have deserted the administration, or have neg- — 
lected the recovery of the rest of the rights and credits of the intestate, 
which such administrators ought to have applied towards satisfaction of 
‘the rest of the creditors of the intestate. . The more effectually to pre- 
vent the like forthe future, de it further enacted by the author ity aforesaid, 
that no letters of administration shall be hereafter granted by the ordi- 

nary of this promince to any person or persons whosoever, as principal 
creditor or creditors to any intestate, but upon special trust and confi- 
dence, and for the benefit of all the rest of the creditors; and that all 
debts of an equal nature shall be discharged: by such administrator i in 
average and proportion, as far as the assets of the intestate shall extend; 
and that no preference shall be given among the cr editors in equal de- 
ree; and that every such administrator shall be obliged to sue for such. 
ab which he may reasonably expeét to recover, or at the request and 
proper charges of any of the creditors of the intestate, assign and em... 7 
oo i power them, or any of them, to sue for the debts outstanding to the | 
estate of such intesta ite; any law, ‘usage or custom fo the bates: nots a4 


Pee gaa withstanding, aka ais tae 
ce AX. Altered by A. A. rae March, 1789. ne 
ety al X. And be it further enatied by the authority aforesaid, ‘cine, every 
ae executor or administrator, who shall not, within the time aforesaid, or 
ki ; y) ¢ within such further or reasonable time as the ordinary. shall think fit to. 


_ give, make and return into the secretary’s office aforesaid, such inven- 
Cony and appraisement asis herein before directed to be made and return-. 
ed; and who shall make default in mentioning and i inserting therein ail 
or any of the credits or effects of his, her, or their testator or intestate 

; foresaid, which came into their hands to be administered, every 

such executor or administrator shall be, and they and each of them: . 

- are hereby made chargeable with and subjeee to the payment of all. 

and s ingular their said testator or intestate’s debts, legacies or bequests, 

in the same manner as executors of their own wrong are subjected and: 

yo made chargeable by the common or statute law of Enoland aforesaid. 

xt. ‘Every executor, ee tnevade or eee shall, for 
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administrator, guardian, or trustee, who is or may be creditors of any 
“testator or intestate, or to whom may be let or bequeathed any sum of 
money, or other estate or effects, shall be entitled to any reward or com~= 
‘missions for the paying or retaining to themselves any such debts or Bee 
gacies.* ae erga ; | Ce 
© XII. But as it may be very difficult to ascertain, the proper and ade- 
“quate allowance to be made in all cases, and as the sums herein before 
allowed may not be a sufficient compensation for the care, trouble and 
pains which executors, administrators, guardians or trustees may take 
‘in the management of their respective trusts in some particular cases 5 
be it therefore enacted, that if any executors, administrators, guardians 
‘or trustees, who shall have had extraordinary trouble in the manage~ 
_ ment of the estates under their care, and shall not be satisfied with the 
‘sums herein before mentioned, such executors, administrators, guar- 
- dians or trustees shall and may be at liberty to bring an aétion in the 
court of common pleas, for their services; and the verdict of the jury 
and judgment of tke court thereupon, shall be final and conclusive 
in such cases. Provided always, that no verdict shall be given for 
more than 5 fer centum over and above the sums allowed by this act. — 
XII. And be it further enacted, that the commissions given by this 
‘act sball be divided amongst executors, administrators, guardians and 
trustees, according to the proportion of the services by them respec- 
tively performed, to be rated and settled by the chief justice and two 
of the justices of the court of common pleas, in case the executors, 
administrators, guardians and trustees cannot agree amongst themselves 
concerning the same. Rint . 3) 


ALD. 1748. No. 788. 


ae Sek "Children, ec. aaa 


WHEREAS no provision hath hitherto been made in this provinee 
for empowering persons to appoint guardians to their children, Ge 2 


-dren, under the age of 21 years, and not married at the time of his death, 


that it shall and may be lawful to and for the father of such child or chil- i ee 


‘dren, whether born atthe time of the decease of the father, or his wife at 
‘that time shall be with child, or whether such father shall be under the 
age of a1 years, or of fullage, by tus deed, executed in his life-time, or by 
his last will and testament in writing, in the presence of two or more cre~ 
dible witnesses, in such manner, _and from time'to time, as he shall re- 

_ gpeétively think fit, to dispose of the custody and tuition of such child 
or children, for and during such time as he or they shall respectively 
femain v nder the age Of a1 years,} to any ‘person or.persons in posses~ 
on. a remainder, other than to popish recusants. And that such 
Ff Copied from 12 C.2.c. 240 | CRA 
mea he flatute of C. 2. the words, ‘* or any Jeffer time,” are inferted, Q. If 
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u 


was omitted by mifiake in the edition of the public laws. 


= 


weit ts rot ano miffion here, as the fame words are introduced in the fecond fection of 
f ahi ‘act; but I have examined the original in the fecretary’s office, and this is a 
(rus copy es die thefe words being alfo omitted there. Pe 
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-asth day of March, 1730, or hereafter to be made, shall be goodand 
effectual against all and every person and persons claiming the custody > 
of such child or children, as guardians in socage ‘or otherwise. And | 
and may maintain an action of ravishment of ward or trespass, against 
child or children, for the recovery of such child or children, and shall 


‘and benefit of such child or children. 


- sition aforesaid, and may bring such ation or aétions, in relation there- 


“tio: 


fit, requiring and commanding the said persons, they being first sworn, 
- duly to execute the said writ of partition; and the said five persons shall 


nants in common, according to 


i ’ es a : | : i : us a ida ; : i ‘ ia it 
ee The above-mentioned ftatute of Charles 2. has the wor 
_ the word pinection here fubitituted, 


diibsition of. the custody of such child or children, made since the 


that such person or persons, to whom the custody of such child or © 
children hath been or'shall be so disposed or devised as aforesaid, shall ig 


any person or persons who shall wrongfully take away or detain such ~ 
and may-recover damages for the same, in the said action, for the use 


II. And all and every person apd persons, to whom the custody of 
any child or children hath been or shall be so disposed or devised, shall 
and may take into his or their possession, to the use of such child or 
children, the profits of all lands, tenements, and hereditaments, of such, 
child or children, and also the custody, *direcfion, and management of 
the goods, chattels, and personal estate of such child or children, till their 
respective age of 21 years, or any lesser time, according to such dispo- 


unto, as by law a guardian in common socage might do. — 

III. And whereas no provision hath been hitherto made for the divi~ 
sion of lands in this province, held in coparcenary, joint-tenancy, and _ 
tenancy in common; ée it further enaéfed, that in all cases where any — 
lands shall be given or descend to any persons in coparcenary, joint-te- 
nancy, or tenancy in common, (and no provision made by will or other- 
wise, how such lands shall be divided) when, and as soon as any one of 
the said coparceners, joint-tenants, or tenants in'common, shall be of 
the age of 21 years, he or she shall and may apply to the court of com- 
mon pleas for a writ of partition; and in case he or she shall neglect so 
to do by the space of twelve months, then the guardian or guardians of 
him, her, or them, under age, shall be, and they are hereby requ ired and 
-direGted to apply to the said court of common pleas for a writ of parti- 

1; and upon any such application the said court shall issue a writ of 
ition, directed to any five persons whom the said court shall think 


iminediately proceed to make an equa! partition and division of all the 
said lands, either in entire tra¢ts or in parcels, as they shall be of opinion 
-will be most beneficial to the several coparceners, joint-tenants, or te~ 
: best of their knowledge; and shall _ 
iseals, to the said court, within _ 

ecord; which partition and 


fre 


make return thereof, under their h 
three months after, there to remain of reco 4 
division so to be made, shall be final and conclusive to all parties con- ‘ 
cerned; any law, usage or custom tothe contrary notwithstanding. = 
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Be sy hide dD. I 778. No. 1199. ue : 
An AB for reviving and amending feveral A&s and Ordinan- 
9 me of the General Affembly of this State. mG 

Il. WHEREAS by an act passed the 2sth day of May, 1746, enti- 


tled, An act to direct executors and administrators in the manner of return- 
ing inventories and accounts of their testater’s and intesiate’s estates, and to 
vestrain the usual charges an: cammissiens of such executors and administra~ 
tors, and all other persons who shall be intrusted with the adininistration and 
management of minors’ estates, it is enacted, that no letters of administra- 
tion shall be granted to any persons applying for the same, without such 
persons swearing that the deceased, on whose estate letters of adminis- 
tration are so applied for, made no will, as far as is consistent with the 
knowledge or belief of such persons so applying, by which great incon- 

- yeniences and damage arise to many of the inhabitants of this state, who 
are next of kin to persons dying, whose last wills and testaments, by 
accident or otherwise, have become lost or destroyed, no person thereby 
having any legal authority to take charge or management of such es- 
tate: de it therefore enacted, that if any person applying for letters of ad- 
Ministration, on the estate and effects of any person deceased, will not 
swear that such deceased made no will, consistent with the knowledge 
or belief of such person so applying for such administration, in man- 
ner as directed by law, to be sworn, but will make it appear upon oath, 
that such deceased had made a will which cannot be found by such per- 
son or persons so applying, and that such person or persons applying 
for such administration, verily believes or believe the said will to be 

Jost or destroyed, together with the causes and-reasons for such belief, 
it shall and may be tawful for the ordinary, or person empowered to’ 
grant administration, and to whom such application is made, to grant 
such letters of administration to the person or persons so applying for 
the same, during such time as the said last will and testament shall be so 
jost, and until the same’ shall be found and duly proven according to 
jaw, and no longer: Provided, that all afhdavits to be made of the loss. 
or destruction of any dast will and testament, whereon to ground an ap- 
plication for letters of administration, pursuant to this iaw, shall be 
made before, and taken in writing by the person to whom such appli- 
cation is made, and signed by.the parties swearing; and sworn to, shall 
be filed and recorded in the.office of such person granting such admi- 
nistration. Mile. t MACs ha, ea nee 


eae ehh Ageia 1a04 7 iNow 470. 
An Adi to authorife Executors to fell and convey Lands of their 
ak Waren eae bits hefiators 86, an 
~ WHEREAS doubts have arisen respecting the powers of executors 
to sell ind convey the lands of their testator, where the said testator has. 
that the same shall be sold, but has not declared by whom the 


directed 
said sale be made. 
_ I. Be it enadted, that wherever any person has directed or shall direct, 
by his or her last will and testament, duly executed in the presence of — 
Ress IM three’ 
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_. three or more credible witnesses, that his or her I ids shall be sold for thé 

payment of his or her debts, or for the purpose of distributing the mo- 

“ney which may arise from the sale thereof among his or her legateesy 

then, and in every such case, it shall and may. be lawfulto and forthe . 

executors of such person, or the majority of such executors, as shall 

Ne qualify on the said will, if no person is expressly named for that pur- _ 
, pose, to sell and convey the said lands; agreeably to the intention of 


the testator. Ce | eo | 
II. If the executor or executors should die or renounce according. 
to law, then, and in that case; the administrator or administratrix, with: 
the willannexed, shall be authorised by this aét to sell the real estate of 
the said deceased; as direéted in and by the will. — Uren MoE: 


la A. D. 1787. No. 1490. 


An Aét to appoint Efcheators, and to regulate Efcheats. 

_ VIL. WHERE any monies, or other personal estate, shall be found 
in the hands of an executor or administrator, being the property of 
any person heretofore deceased, or hereafter dying and leaving no per- 
son entitled to claim according to the statute of distribution, and with- 
out making disposition of the same, the escheator of the district where 
such chattels shall be found, or the attorney-general, on behalf of the 
state, shall and may sue for and recover, either at law or in equity, and 
“pay the same into the treasury of this state; and the said treasurers for — 
the time being shall advertise the same in the State Gazette, once in 
every month for 6 months, in like manner as lands are herein before 
-direéted to be advertised; and if no person shall appear and make good — 
title to such personal estate within two years thereafter, other than — 
as executor or administrator, or their legal representatives, then such 
personal estate shall become vested in and applied to the use of this 
_ IX. Nothing hereis contained shall prejudice the rights of indivi- 
- duals having legal title, and who may be under the disabilities of ins 


fancy, coverture, lunacy, or beyond the limits of the United States, 


until 3 years after such disabilities shall be removeds (ite emery 
XII. Every part of this aét, and the mode therein prescribed for re- 
_ covering and appropriating real or personal property heretofore|¢scheat= 
ed to this state; and to become hereafter fully vested by the verdict of © 
_a jury as aforesaid; shall be pursued and observed where any person — 
shall hereafter die without heir, or shall forfeit his lands by conviction — 
of treason; or otherwise become divested thereof by operation of laws 
- without leaving any legal re ative; any law; usage or custom to — 
‘the contrary notwithstandi 0 AD eh AL ae ages he 
y shall be vested in the state, or any inquisition had - 
son OF | shall have committed or — 
may commit any felony against the state; but at the said property — 
Pm, Shall descend to and be vested in the representatives of such person OF 

persons; any law, usage or custom to the contrary notwithstanding. _ 


_ XIII. No property shall be: er 
by the escheator, where any person or persons sh 
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her tax, and any goods and chattels of the deceased, to the value of the 
sum he or she was assessed at, shall come into the hands of his or her 
executors or administrators, they shall pay the same, by the time before 
limited, prior to all judgments, mortgages, and debts whatsoever, or 
otherwise a warrant of execution shall issue against the proper landsy 
goods and chattels of such executors and administrators. 


eee A.D. 1789. No. 1557: : 
An A& to remedy the Defeéts of the Courts of Ordinary, Se. 

WHEREAS there are no persons or courts having prerogative or 
peculiar jurisdiGtion, in cases or matters in which the ordinaries of the 
several distriéts where there are no county courts established, are rc= 
spectively interested, by reason whereof the said ordinaries are at a 
Joss and unable to qualify as executors of the last will and testament 
_ of any person or persons deveased, when they are respectively nominat- 
_ed and appointed, or to obtain administration of the goods and chattels, 
rights atid-eredits of any person or persons dying intestate, to which 

- administration the said ordinaries may be respectively entitled : 
Be it enadied, that the Ordinaries of Charleston, George-town, and 
- Beaufort distriéts, when respectively appointed executors of the last 
will and testament*of any person or persons deceased, within their se- 
veral jurisdiétions, and shall choose to take on them the burthen and 
_ execution thereof, they shall prove such last wills and testaments, and. 
qualify as executors thereof, before one or more of the judges of the court 
of.common pleas, either during term time or vacation; and in cases 
where the said ordinaries respectively may seek or require adminis- 
tration of the goods, chattels, rights, or credits of any person or pers 
* sons dying intestate within their several jurisdictions, or administra- 
tion, with. the will annexed, either one or more of the said judges of 
- the court of common pleas, in term time, or during tae vacation, may 
_ have cognizance and jurisdiction of, and determine respecting the same, 
and grant letters of administration, if the said ordinaries should be 


Sar 


thereunto respectively entitled, and take bond for due administration, 
and have and do all other aéts and proceedings thereto incident, 
Provided, that the said ordinaries respectively shall record, in their 


oe 


_ ‘several offices, the last wills and testaments aforesaid, and probates 
thereof, and letters of administration, and all other proceedings in 
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XVL IN case any person Leth hall thi 
Ae by the judgment or sentence of the justices of th 
any person or persons possessing the power and autho i tee | 
it shall and may be lawful for such person or persons t mater an 
from such judgment or sentence, to the court of common pleas of the 
distriét in which such judgment or sentence shall’be given: Provided — 
the said appeal be entered in the same county court in which the judg- bee 
ment or sentence shall be given, or within 20 days after judgment ‘or 
sentence by the ordinary, where no county courts are established, proof 
being made, to the satisfaction of the said ordinary, of the adverse party 
having notice thereof; and the said courts of cemmon pleas shall hear. 
and determine the said appeals, according to the customs, usage: and 
practice 1 in ‘cases ol appeal from oe ano) courts. sh 0. 


5A. 1789. No. 1582. 


a AA diredting the Manner of granting ce of 7 Vill and 
Letters of Adminifiration, eye 


ie Best enadied, that in the several counties throughout the tater: 
where county courts are established, ‘the justices ehereae shall have and 
exercise the same power and authorities, i in taking the probate of wills, — 
and granting letters of administration, which have been heretofore 
used and exercised by the judges of Hie courts of ordinary of this state, 
and also such further powers and authorities as are herein after pars 
‘ticularly mentioned; and in those counties where there are no county 
courts established, the judges of the courts of ordinary in the several, 
distriéts of this state, shall have and exercise their usual powers and 
authorities, and also stich as are herein given to Be arene of the | 
county, courts. i 
UL. Any person having right or title te any eas, tenements’ or hee 
reditaments whatsoever, (feme coverts, persons of unsound mind, ; nd 
infants excepted) may dispose thereof by will in writing, to be sig ed 
by the person de “ising the same, or some other person in’ h prese ee, is 
and by his XPress direction, and attested and subscribed by three eu 
dible witnesses, ‘in the presence of the saic devisor. _ . che 
III. No devise, in writing, of ony lands. 
or any clause thereof, shall be re 
codicil in writing, or other ° writing, ¢ 
subscribed by 3 witnesses as aforesaid, Ke 
the same by the testator himself, or some 
and by his dire¢tion and consent. a. 
TV. No nancupative will ‘gral be sedi whe 
bequeathed shall exceed the yalue of £10. st 
by the oaths of. ‘3 ‘witnesses at the least, who Ww 
thereof, and bid by the testator to bear witn 
oranda; to that effect; nor unless such w 
less Sof the deceased, in nthe house or place where he or 3 
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_ Vi No testimony shall be admitted to prove any nuncupative will, 
if6 months shall have elapsed after speaking the pretended testamentary 
words, except such testimony, or the substitute thereof, were commit- 
ted to writing within 6 days after the making of the said will; and then 

‘x2 months shall be allowed, and no more, for the probate of such will; 
but the same. shall not at any, time be received to be proved, unless 
process shall nave first issued to call in the widow, or next of kindred 
to the deceased, to the end they may contest the same if they please. 
VI. No will in writing, concerning any goods or chattels, shail be 
repealed, nor any clause, devise or bequest therein be altered or changed 
by any words or will by word of mouth only, except the same be in 
the lifetime of the testator committed to writing, and afterwards read 
to and allowed by him, and proved to be so done by three witnesses at 

the least. Provided, that any soldier in aétual military service, or anv 
mariner or seaman being at sea, may dispose of his personal estate in 
- Tike manner as before the making of this act. | 
WII. If any will in writing shall contain devisees of real estate, and 
_ also legacies of goods and chattels, and such will cannot be proved so 
as to pass the real estate, the same shall not for that cause be void as to 
the bequests of the goods and chattels, ii | 
" VIIL. Ifno provision shall be made by the will of the testator for 
any child or children that may be born aiter his death, such child or 
children shall be entitled toan equal share of all real and personal estate 
given to the other child or children, who shall contribute to make up 
such share or shares according to their respective interests or portions 
deriving to them under such will, fut 

IX., If any child should die in the life-time of the father or mother, 
' leaving issue, any legacy given in the last will of such father or mother 
shall go to such issue, unless such deceased child was equally portioned 
with the other children by the father or mother when living. 

X. If any person making a will shall afterwards marry and die, 
leaving issue, it shall be deemed and taken to be a revocation of such 
will, to all intents and purposes whatsoever, 3 
_ XI. When any person shall make a will in writing, without ap- 
pointing any executor or executors therein, or such executor or exe- 
cutors shall refuse to qualify, the court where such will shall be proved, 
shall grant letters of administration with the will annexed, to such per- 
son or persons as would have been entitled thereto, if the deceased chad 
died intestate; and if any person shall die intestate, the court of the 
‘ county, or the ordinary of the distriét, where there are no county courts, 
where the will of such person, had he or she left one, would have been 
proved, shall grant letters of administration to them-who shall be enti- 
XII. ¥f the testator shall havea mansion house or known place of 
residence, his or her will shall be proved in the court of the county, 


or SA of the district, in case there are no county courts 


where su : house is, or place of residence was; but if the testator had 
no such pl ce of residence, and lands are devised in the will, it shall be 
proved in the court of the county, or before the ordinary, as the case 
may be, where the lands lie, or in one of them, where there are lands 
tm, | ; . 


Me 


+ 


and there are no lands devised, then the will shall, 


ministration of the estate of any person dy 
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in several counties; and if the testator had 3 


no county courts, within such 
the goods lie in several counties, the court having jurisdi€tion. shall’ 
order appraisement and appoint appraisers in each, which, when made, _ 
shall be transmitted by the appraisers to the court where: the will was _ 
recorded or administration granted; ana every. appraisement made _ 
as aforesaid, may be given in evidence in any action against such exe- 
cutors or administrators, to prove the value of the estate, but shall not — 
be conclusive if it shall appear, on a trial of the cause, that the estate — 
was really worth or dona fide sold for more or less than such appraises 
ment. ny as aie it a 
XIV. ‘The appraiser shall be allowed 4s. and 8d. each by the day, 
whilst employed in appraising any estate, to be paid by the executors 
or administrators; which expence shall be allowed them in the settle: — 
ment of ther accounts, (06>) cha Se eS ONG 
XV. Where any executor or administrator shall die intestate, 


having fully administered, the same court by whom the former proba 


or administration was obtained, shall determine the right, and grant let- 


ters of administration of the estate so unadministered. 


XVI. In case any person die intestate, or the executors named in 


any will refuse to qualify, then the justices of the county co rt, or the 


none such, or they do not apply, then to the child or children, 01 


legal representatives ; 


‘may 


i 


4 
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ed, and the person shall be fined and imprisoned until the will shall be 
delivered up. ns Opal | tis 

XVIII. The clerk of the court before whom the will shall be prov- 
ed, or administration granted, on the application of the executors OF 
administrators, shall give to them a true copy of the order of such court 
respecting such probate or administration, certified under his hand, 
which shall be sufficient to entitle them to maintain actions for the re- 
covery of possession of the estate therein mentioned. 

XIX. When it shall be requisite to make sale of any part of the per- 
sonal estate of testator or intestate, either for a division, payment 0 
debts, or to prevent the loss of perishable articles, application shall be 
made to the court of the county, or ordinary, as the case may be, where 
the will was recorded or administration granted ; whereupon such court 
may refuse or grant such order for sale, regulating the time, place and 
credit to be given in such manner as to do impartial justice to all per- 
sons interested therein; and if any executor or administrator with the 
will anexed, having power under the will to dispose of the estate, or any 
part thereof, shall take such security as shall clearly be proved to be 
insufficient at the time, such executors or administrators, and their se- 
curities, shall be liable to make good any loss or damages that the lega- 
tees or creditors may sustain, to be recovered by action on the case 
against such executors, or by ation of debt on the bond of such ad- 
ministrators and their security, wherein such damages shall be asses- 
sed by the verdict of a jury. | 

XX. Every executor or administrator, with the will annexed, at the 
time of proving the will, or granting administration, shall take the 
following oath: | ed 
© I do solemnly swear, that this writing contains the true last will of the 
within named A. B. deceased, so far as I know or believe ; and that £ 
“ qwill well and truly execute the same, by paying furst the debts, and then 
& the legacies contained in the said will, as far as his goods and chattels 
& qwill thereunto extend and the law charge me; and that f will make @. 
. sts and perfect inventory of all such goods and chattels. So help me 

‘God iy & 3 

And the administrator, with the will annexed, shall enter into bond, 
with good and sufficient security, to be approved by the court, in a 
sum equal to the value of the estate at least; the condition of which 
bond shall be in form following, to wit: path 

The condition of this obligation is such, that if the above bound C. D.- 
administrator (with the will annexed) of the goods, chattels and credits of 
E. F. deceased, do make, or cause to be made, a true and perfect inventory 
of all and singular the goods, chattels and credits of the said deceased, 
which have or shall come to the hands, or possession, or knowledge of the said 
C.D. or into the hands or possession of any other persons for hint, and the 
same so made do exhibit into the said eourt of » at such time 
as he shall be thereunto required by the said court, and the same goods, chat- 
tels and credits do well and truly administer according to law, and make a 
just and true account of his actings and doings when by law required, and 
Surther do well and truly pay and deliver all the legacies contained and spe- 
cified in the said will, as far as the said goods, chaitels and credats will 
f *F extend, 


> 


* 
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extend, and the law require; then this obligation to be void, or else to xt ; | 
main in full force. Which bond shall be made payable to the justices: | 
of the county court, and their successors, and recorded in the clerk’s — | 
office, or to the ordinary of the district, as the case may be, and may 
be sued, from time to time, by any person injured by the breach thereof, | 
until the whole penalty be recovered; and the damages sustained being 
assessed on such suit, by the verdict of a jury, may be levied by exe- ; 
cution, and paid to the party for whom they were assessed. 
- XXI. Every administrator shall, in open court, when letters of ad- _ 
ministration are granted to him, take the following oath or affirmation, — | 
as the case may be, to wit: ia : 
«I do solemnly swear, or affirm, that A.B. deceased, died without 
any will, as far as I know or believe; and that I will well and truly ad- 
minister all and singular the goods and chattels, rights and credits of the 
said deceased, and pay all his just debts, as far as the same will extend 
and the law requires me; and that Iwill make a true and Perfect inventorty — 
of all the said goods and chattels, rights and credits, and return @ just ac- 
count thereof when thereunto required. So help me God.” 
- "And such administrator shall also enter into bend, with good security, 
to be approved by the court, in a sum equal to the full value of the 
estate, with the condition following :— : ) 3 
The condition of the above obligation is such, that if the above bound A.B. 
administrator of the goods, chattels and credits of C.D. deceased, do make 
a true and perfec? inventory of all and singular the goods, chattels and cre- ae 
dits of the said deceased, which have or shall come to the hands, possession or 
knowledge of the said A.B. or into the hands or possession of any other per- 
son or persons for him, and the same so made do exhibit into the said court of 
—, when he shall be thereunto required, and such goods, chattels and credits 
do well and truly administer, according to law, and do make a just and true 
account of his adtings and doings therein, when required by the said court, 
and all the rest of the said goods, chattels and credits which shall be found — 
remaining upon the account of the said administration, the same being first 
allowed by the said court, shall deliver and pay unto such persons respectively 
as are entitled to the same by law; and if it shall hereafter appear that any 
last will and testament was made by the said deceased, and the same be 
frroved in court, and the executors obtain a certificate of the frobate thereof, 
and the said A.B. do in such case, if required, render and deliver up the — 
said letters of administration ; then this obligation to be void, or else to re a 
main in full force. Sauseeny sat ve | a 
Which bond shall be made payable to the justices of the county 
court and their successors, and recorded in the clerk’s office, or to the 
ordinary of the distri€t, as the case may be, and may be sued in like 
manner, as is prescribed in the preceding clause of this act in the case 
of bonds given by administrators with the will annexed; and if the 
justices of the county court, who were present at the time of granting 
letters of administration, or the ordinary of the district, as the case may _ 
be, shall failto take bond and security as aforesaid, such justices or or- 4 
dinary, asthe case may be, shall be liable to be sued for all the dama- 
ges arising from such neglect, by any person or persons interested in 


‘the estate. oe 
XXIL. The - 


a) 


; 


bad 
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XXII. The clerk of every county court, or ordinary of the several 
distri€ts, as the case may be, shall, once in every year, in the months of - 
_ January and February, return into the secretary’s office of the state, a 

list of all probates and administrations granted in their respective courts 
within the preceding year; which shall express the date of the certificate 
of probate or letter of administration, name of the testator or intastate, 
names of the executors or administrators, and their securities, and pc - 
. nalty of their bond; which lists shall be carefully filed, those of each 
county and distri& separate from the rest, in the said secretary’s office.: 

XXIII. If any person shall die after the first day of March, in any 
year, the slaves of which he or she was possessed, whether held for lite 
or absolutely, and who were employed in making a crop, shall be con- 
tinued on the lands which were in the occupation of the deceased, until 
the crop is finished, andthen be delivered to those who have the right 
to them; and such crop shall be assets in the executors or admunistra- 

‘tors hands, subject to debts, legacies, and distribution; the taxes, over- 
seer’s wages, expences of physic, food and cloathing being first paids 
and the emblements of the lands which shall be severed betore the last 
day,of December following, shall, in like manner, be assets in the hands 
of the executors or administrators; but all such emblements growing 
on the lands on that day, or at the time of the testator or intestate’s 
death, if that happens after the said last day of December, and beforg¢ 

the first day of March, shall pass with the lands. And if any person 
shall rent or hire lands or slaves of a tenant for life, and such tenant 
for life dies, the person hiring such land or slaves shall not be dispos- 
sessed until the crop ofthat year is finished, he or she securing the pay- 
ment of the rent or hire when due. . 

XXIV. If the securities for administrators conceive themselves in, 
danger of being injured by such suretyship, they may petition the 
court, to whom they stand bound, for relief; which court shallsummon 
the administrator to appear, and thereupon make such order or decree 
as shall be sufficient to give relief to the petitioner. 

XXV. If any person shall, by will, appoint his debter to be his exe- 
cutor, such appointment shall not, in law or equity, be construed to be 
a release or extinguishment of the debt, unless the testator shall, in his. 
will, expressly declare his intention to release the same. ae sua 

XXVI. The debts due by any testator or intestate, shall be paid by 
executors or administrators in the order following, viz. Funeral and 
other expences of the last sickness, charges of probate of will, or of the 
letters of administration; next debts due to the public; next judgments, 
mortgages and executions, the oldest first; next rent, then bonds or 
ether obligations; and lastly, debts due on open accounts; but no pre~ 
ference whatever shall be given to creditors in equal degree, where there 
is a deficiency of assets, except in the cases of Judgments, mortgages 
that shall be recorded from the time of recording, and executions lodged 

“in the sheriff’s office, the oldest of which shall be first paid ; or in those 
cases where a creditor may have a lien on any particular part of the 
estate. | ‘i : 

XXVII. Every executor or administrator shall give three weeks no- 

tice, by advertisement in the State Gazette, or at three different places, 


ma \h 
‘ 
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of the most public resort in the parish or county, for creditors to render 


an account of their demands, and they shall be allowed 12 months to 


ascertain the debts due to and from the deceased, to be computed from 


the probate of the will, or granting letters of administration; and credi- nt 


tors neglecting to give in a state of their debts within the time aforesaid, 


the executors or administrators shall not be liable to make good the 
same; nor shall any aétion be commenced against any executor or ad~ ~ 
ministrator for the recovery of the debts due by the testator or intestate, 


until nine months after such testator or intestate’s death. 


XXVIII. Executors or administrators shall annually, whilst the 
estate shall remain in their care or custody, at the first court tobe held — 


after the first day of January, render to the court of the county, or or- 
dinary of the distriét, as the case may be, from whom they obtained 
probate of will, or letters of administration, a just and true account, upon 


oath, of the receipts and expenditures of such estate the preceding year; - | 


which, when examined and approved, shall be deposited with the inven- : 
tory and appraisement, or other papers belonging to such estate, in 
the clerk or ordinary’s office, as the case may be, there to be kept for a 
the inspeétion of such persons as may be interested in the said estate; — 


and if any executor or administrator shall negleét to render such an- 
nual accounts, he shall not be entitled to any commissions for his trou- 
ble in the management of the said estate, and shall moreover be liable 
to be sued for damages by any person or persons interested in the said 
estate. By ha Tea 
XXIX. All and every executor or administrator shall, for his, her, 
or their care, trouble and attendance, in the execution of their several 


duties, take, receive or retain in his, her, or their hands, a sum not ex- 
ceeding the sum of sos. for every £100. which he, she, or they shall _ 


receive; and the sum of sos. for every £ 100. which he, she, or they 
shall pay away, in credits, debts, legacies, or otnerwise, during the 


course or continuance of their or either of their managements or admi- 


nistrations; and so in proportion for any sum or sums less than £ 100. 


Provided, that no executor or administrator shall, for his, her, or their ii 


trouble, in letting out any monies upon interest, and again receiving 


the same, be entitled to take or retain any sum exceeding 20s. for every a 


£ 10. for all sums arising by monies let out to interest, and in like pro- — 
portion for a larger or a lesser sum; nor shall any executors or admini- 
strators, who may be creditors of any testator or intestate, or to whom 
any sum of money of other estate may be bequeathed, be entitled to any — 
commissions for paying or retaining to themselves any such debts or — 
‘legacies. Ley a BO ee Aaa we Pose ET ate 
XXX. The commissions given by this act shall be divided amongst _ 
executors and administrators in proportion to the services by them _ 
respectively performed, to be rated and settled by the justices of the — 
county court who granted probate of the will, or letters of administra~ 4 


tion, or the ordinary of the district, as the case may be, if the execu- 4 
tors or administrators cannot agree among themselves concerning the _ 


Same. 


XXXI. All and every person who, not being appointed executor or 


executors of the last will and testament of any person or persons de- — 
ceased, 
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ceased, or not having administration of the goods and chattels, rights 
and credits of any person or persons deceased, and who shall neverthe- 
less possess him or themselves, of the goods and chattels, rights and cre- 
dits of any person deceased, and become executors of their own wrong, 
shall, and they are hereby made liable as trespassers, and shall be able 
to be cited by any person or persons having right or claim to the pro- 
perty of the deceased, or creditors, by process from the county courts, 
where there are county courts established, or ordinary of the districts, 
where there are no county courts or court of chancery, to make dis- 
covery, and give account of all and singular the goods and chattels, 
rights and credits of the deceased, and shail be liable to make compen- 
sation and reparation for all the goods, chattels, estate or assets they may 
have wasted, or may have been lost by their illegal interference, or be- 
coming executors of their own wrong as aforesaid, and shall be charge- 
able as far as assets have come into their hands, and be in every other 
respect liable and chargeable as executors of their own wrong at com- 
mon law. b Rely : 
XXXII. And whereas the executors and administrators of such per- 
sons who have possessed themselves of considerable personal estate of 
other deceased persons, and converted the same to their own use, have 
no remedy by the rules of common law as it now stands, to pay the 
debts of those persons whose estates have been so converted by their 
testator or intestate, which hath been found very mischievous, and ma- 
ny creditors defeated of their just debts, although their debtors left be- 
hind them sufficient to satisfy the same, with great overplus: for remedy 
whereof, I 
Be it enaGed, that from and immediately after the passing of this act, 
all and every the executors and administrators of any person or persons 
who, as executor or executors in his or their own wrong, or administra- 
tors, shall waste or convert any goods, chattels, estate, or assets, of any 
person deceased, to their own use, shall be liable and chargeable in the 
came manner as their testator or intestate would have been if they had 
been living. 


An AE for the Abolition of the Rights of Primogeniture, for 
the giving an equitable Difiribution of the real LEftate of In- 
teftates, and for other Purpofes therein mentioned. 


_ I. WHEREAS the convention of this state, by the sth section of 
the roth article of the constitution, passed the third day of June, 1790, 
did direc, that the legislature should, as soon as ‘might be convenient, 
pass laws for the abolition of the rights of primogeniture, and for giving 
an equitable distribution ofthe real estates of intestates; be it enacted, 
that the rights of primogeniture be, and the same is hereby abolished ; 
and that when any person possessed of, interested in, or entitled to a 
real estate in his or her own right, in fee simple, shall die without dis- 
posing thereof by will, the same shall be distributed in the following 
manner ; hi ) 

3 : Il. if 


y / 
" 


38 © Office ana Duty of Executors and Adminifirators. 


Il. * If the intestate shall leave a widow, and one or more children, 
the widow shall take one third of the said estate, and the remainder | 
shall be divided between the “¢ CHILDREN,” if more than ove; but if 
only one, the remainder of the estate shall be vested in that one abso- 
lutely for ever. | ah tn ae 

Ill. +The lineal descendants of the intestate shall represent their 
respective parents, and be entitled to receive and divide equally among — 
them, the shares to which their parents would respectively have been 
entitled, had they survived the ancestor. i a 

IV. ¢If the intestate shall not leave a child, or other lineal descend-_ 
ant, but shall leave a widow and a father or mother, the widow shall) 
be entitled to one moiety of the estate, and the father, or if he be dead, 
the mother shall be entitled to the other moiety. Mae e eR s 

V. §If the intestate shall not leave a lineal descendant, father or 
mother, but shall leave a widow and brothers and sisters, or brother or 
sister of the whole blood, the widow shall be entitled to one moiety of 
the estate, and the brothers and sisters, or brother or sister, to the other — 
moiety, astenants incommon. ‘The children of a deceased brotheror 
sister shall take among them respectively the share which their respective ; 
ancestors would have been entitled to, had they survived the intestate. 

VI. Ifthe intestate shall leave no lineal descendant, father, mother, 
brother, or sister of the whole blood, but shall leave a widow, and a 
brother or sister of the half blood, and a child or children of a brother or 
sister of the whole blood, the widow shall take one moiety of the estate, 
and the other moiety shall be equally divided between the brothers and 
sisters of the half blood, and the children of the brothers and sisters of 
the whole blood; the children of every deceased brother or sister of the 
whole blood taking among them a share, equal to the share of a bro- 
ther or sister of the half blood. But if there be no brother or sister of 
the half blood, then a moiety of the estate shall descend to the child or 
children of the deceased brother or sister. And ifthere be no child of — 
a deceased brother or sister of the whole blood, then the said moiety _ 
shall descend to the brothers and sisters of the half blood. LOH EE: 


VII. Ifthe intestate shall leave no lineal descendant, father, mo-— 
ther, brother, or sister of the whole blood, or their children, or brother 
or sister of the half bleed, then the widow shall take one moiety, and . 
the lineal ancestor or ancestors, if any there be, the other moiety.) ye 

VIII. If the intestate shall leave no lineal descendant, father, mo- 
ther, brother or sister of the whole blood, or their children, or bro- 
ther or sister of the half blood, or lineal ancestor, then the widow shall 
take two thirds of the estate, and the remainder shall descend to the 
next of kin. — Le UME ates eo eR RN, 

IX. || If the intestate shall leave no widow, the provision made for 

* This § is copied from the sth §. c. 10. of 22 and 23 C.2. down to the word 
66 CHILDREN.” ~ ; Myer nae ss nike 

+ Copied from the fame ftatute. Sara at nae eteaa inane barat) as 20 

{ Copied from 6th § of the above ftatute, which is. here improved on, and this 
is rnore explicit. i mn UR aris ct Mae, ate es 

; Copied from the fame, 6ch §. . 
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her shall go as the rest of his estate is directed to be distributed in the. 
respective clauses in which the widow is provided for. \ 

X. * In reckoning the degrees of kindred, the computation shall be- 

in with the intestate, and be continued up to the ancestor common, 
and thence down to the person claiming kindred inclusively, each step 
being reckoned as one degree. | 

Xf. On the death of any married woman, the husband shall be enti- 
tled to the same share of her real estate as is herein given to the wi- 
dow, outof the estate of the husband, and the remainder of her real 
estate shall be distributed among her descendants and relations, in the 
same manner as is heretofore directed in case of the intestacy of a mar- 
ried man. ae 

XII. Ifthe intestate shall leave no husband, the provision herein 
made for him shall goas the rest of the estate is directed to be distribut- 
ed in the preceding clauses. : 

XIII. + And be it further enadted, that in all cases of intestacy, the 
personal estate of the intestate shall be distributed in the same manner 
as real estates are disposed of by this act. iy 

XIV. ¢ And be it further enaded, that nothing herein contained shall 
be construed to give to any child or issue (or his or her legal repre- 
sentatives) of the intestate, a share of his or her ancestor’s estate, where 
such child or issue shall have been advanced by the intestate in his life- 
time, by portions or portion, equal to the share which shall be allotted 
to the other children; but in case any child, or the issue of any child, 
who shall have been so advanced, shall not have received a portion 
equal to the share which will be due to the other children, (the value of 
which portion being estimated at the death of the ancestor, but so as 
that neither the improvements of the real estate by such child or chil- 
dren, nor the increase of the personal property, shall be taken into the 
computation) then so much of the estate of the intestate shall be distri- 
buted to such child or issue, as shall make the estate of all the children 
to be equal. 

XV. And be it further enaéted, that no lands or personal estate, which 
shall be acquired by any person, after the making of his or her will, shall 
pass thereby, unless the said will be re-published; but every such per- 
son shall be considered as having died intestate, as to the said lands and 
personal estate, and the same shall be disputable according to the direc- 
tions of this act. 

XVI. And be it further enaéed, that where any person shall be, at 


the time of his or her death, seised or possessed of any estate in joint-— 


tenancy, the same shall be adjudged to be several by the death of the 
joint- 


* This is according to the Civil law. We ufed formerly to count according to. 

the Canon law, which is the mode ufed in England, and which is now repeated by 
this claufe. hoe ; 
+ Q. Will not this operate as a repeal of the roth c. of 22 and23 C. 2? noten- 
tirely for the provifo to § 7. not allowing reprefentation to collaterals; and the pro- 
vifo, § 8. concerning diftribution of goods 12 months after death of inteftate, and 
providing for refunding fhares of diftribution, and § g. that ordinary may grant let- 
ters of adminiftration cum teitamento annexo, are not repealed. by this a&. 

t Copied partly from § 5. c. 10. of 92 and23.% But this is am improvement 
on the.Britith tatute. 
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joint-tenant, and shall be distributed as if the same was a tenancy in, 
common. a | rie ae ikl: ew EHTS a a 

XVIE. And be it further enaGed, that in all cases where provision. | 
is made by this aét, for the widow of a person dying intestate, the same, |) 
shall, if accepted by her, be considered as in lieu of, and in bar of | 
dower. ae , 

XVILL And be it further enaéed, that from and after the first 
day of May next, it shall and may be lawful to, and for any person ~ 
who may be entitled to a distributive share of any estate, real or 
personal, and shall have arrived to the age of 21 years, of be mar- | 
ried, to apply, by petition, to the court of equity, or common pleas, 7 
(at the option of the party) for a writ of partition, to be directed to. 
certain commissioners, authorizing and requiring them to divide the 
said estate; andthe court shall thereupon issue a writ of partition in 
the same manner as is directed for the admeasurement of dower, by am 
aét, entitled, ‘« An act for the more easy and expeditious obtaining the 
admeasurement of dower to widows, of the lands of which their deceased 
husbands were seised, in fee, at’ any time during their marriage.” _ And 
the commissioners so to be appointed, being first duly sworn fairly and 
impartially to perform their duty, shall proceed to execute the said writ, 
and return the same to the court. And when the said estate cannot, in 
the opinion of the commissioners, be fairly and equally divided between 
the parties interested therein, without manifest injury to them, or some 
or one of them, then they shall make a special return of the whole pro~ 
perty, and the value thereof truly appraised, and certify their opiniow 
to the court, whether it will be most for the benefit of all parties to — 

_ deliver over to one or more of the parties interested therein, the pro- FI 
perty which cannot be fairly divided, upon the payment of a sum OF 
money, to be assessed by the said commissioners, or to sell the same _ 

-at public auétion; and the court shall proceed to consider and deter- 
mine the same: and if it shall appear to the court, that it will befor the _ 
benefit of all parties interested in the said estate, that the same should _ 
be vested in one person, or more persons, entitled to a portion of the — 
same, on the payment of a sum of money, they shall determine ACA 
cordingly; and the said person, or persons, on the payment of the con- 
sideration money, shall be vested with the estate so adjudged to them, i 
as fully and absolutely as the ancestor was vested. But if it shallap- — 
pear to the court, that it would be more for the interest of the parties 

that the same should be sold, then they shall direct a sale to be made, _ 
on such a credit, and on such terms as to them shall seem right; and — 
the property: so sold shall stand pledged for the payment of the pur- — 
chase-money. ian 


XIX. And be it further enacted, that the judges of the respective _ 
county courts shall be, and they are hereby authorised, from time to 
time, to make such rules and orders as may be necessary for the pur- 
pose of carrying the foregoing clauses into effect. aoa 

XX. And be it further enaGed, that this aét shall commence! its 
operation on the first day of May next, but not sooner. PA. A. passed | 
rgth Feb, 1791.] oe =e 
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IV. Anp, to furnish an adequate remedy at Jaw against executors 
and administrators, in cases where one or more may be out of the state ; 
be it enadied, that in cases where there are two. or more executors Or 
adnpinistrators to any estate, and any one or more of them hath with- 
drawn, or, shall withdraw, or remove out of the state, it shall and may 
be lawtul for any, creditor, or person having 
against such estate, to sue out his writ against all the executors or ad- 
Iministratogs, naming and. setting forth therein the executors, or admi- 
nistrators; one ox more, who is or are out of the state ; and the said 
writ being executed in the usual form upon those who are within the 
state,. the suit shall be deemed to be good and effectual in law to alk 
intents and purposes; saving only the judgment in such cases shall not 
extend to work any devastavit upon the person or persons so absent, 


to, affeét him, her, or them in their private right. [4 Sor Ac A! 
passed aist Dec. 1793-] 


Bey ae UN OE EE aa Py eee BURNT NEA oh OTN Oe ae Oe aie we ES Oe re aeRO ae 
Tt may not be improper to.take notice of a few general Rules and Maxims, 
which have been laid down, by Courts of Fustice, for the construction ana 
exposition of Deeds and Wills... These-arey > E 
aren Ca 7 ; £ 
_.I. THAT the construétion be favourable, and as near the minds 
and apparent intents of the parties as the rules of law will admit. For 
the maxims of law are, that “ verba intention debent inservire ;” and 
 benigne interpretamur chartas fropfter simplicitatem laicorum.”’ And. 
therefore the construction must also be reasenadle, and agreeable to 
common understanding: RE et NL vole be 
Il. "That quoties in verbis nulla est ambiguetas, ibi nulla expositio contra 
wverba fienda est; but that, where the iatention is clear, too minute 2 
stress be not laid on the strict and precise signification of words; nan 
qui haerat in litera, haerat in cortice. Thereiore, by a grant of a re- 
- mainder, a reversion may well pass, and ¢ converso. And another maxinr 
of law is, that “ mala grammatica non vitiat chartam ;” neither false 
English nor bad Latin will destroy a deed; which, perhaps, a classical 
critic may think to be no unnecessary caution. yey ine 
HI. That the construction be made upon the entire deed, and not 
mereiy upon disjointed parts. “ Nam: ex antecedentibus et consequentibus sit 
ofitima interpretatio.”” Andy therefore, that every part of it be, if pos- 
sible, made to take effect; and no word but what may operate in some 
shape or other. ‘ Nam verba debent intelligi cum affect, ut res mag is 
valeat quam pereate?. ee 


JV. That the deed be fae mest strongly against him that is the- 


agent or contractor, and in favour of the other party. “ Verba fortius 
accipiuntur contra proferentum.” As if tenant in fee-simple grants 
toany one an estate for life, generally, it shall be construed an estate 
for the life of the grantee: for the principle of seli-preservation will 
make men sufficiently careful, not to prejudice their own interest by 
the too extensive meaning of their words; and hereby all manner of de-+ 
ceit in any grant is avoided, for men would always affect ambiguous 
and intricate expressions, provided they were afterwards at liberty to 

1 RRA a af »put 
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put their own construétion upon them. But here a distin@ion must: 
be taken between an indenture and a deed poll: for the words of an 4 
indenture, executed by both parties, are to be considered asthe words 
of them both;: for, though delivered as the words of one party, yet they.) 
are not his words only, but the other party hath given his consent to. 
every one of them. But ina deed poll, executed only by the grantor, 
they are the words of the grantor only, and shail be taken most strongly 
against him.. And in general this rule being a rule of some rigour and 
strictiness,: is the last to be resorted to, and 1s never to be relied upen- 
but where all other rules of. exposition fail. Se saa ‘i 
V.. That if the words will bear two senses, one acreeable to, and: 
another against law, that sense be preferred, which. is most agreeable. 
thereto: As if tenant in tail lets a lease for life generally, it shall. be. 
construed for his own life only; for that stands with the law, ‘and net. 
for the life of the lessee, which is beyond his power togrant. nen 
_ VI. ‘Phat, ina deed, if there be two clauses,, so totally repugnant — | 
to each other that they cannot stand together, the first shall be received: 
and the latter rejected,. whersin it differs from a will; for there, of 
two such repugnant clauses, the latter shall stand. Which -is-owing to. 
the different natures of the two instruments; for the first deed, and the 
last will are always most available in law. Yet, in both cases,-we should. 
rather attempt to reconcile them.- che Kobe te Nae 
VII. That a devise be most favourably expounded, to pursue, if 
possible, the will of the devisor,. who, for want of advice or learning,. 
may have omitted the legal and proper phrases. And, therefore, many 


times the law dispenses with the want of words in devises, that are ab- — 
solutely requisite in all other instruments. ‘Thus, a fee may be con- 
veyed without words of inheritance;. and an estate-tail. without words 
of procreation. By a will also an estate may pass by mere implication, 
without any express words to- direct its course;. as, where A devises — 
lands to his heir at law, after the death of his wife. Here, though no» 
estate is given to the wife in express terms, yet'she shall have an estate 
for life by implication ; forthe intent of the testator is clearly to postpone 
the heir tillafter her death; and if she does not take it, nobody else can. 
Soalso, where a devise is of black-acre to A, and of white-acre to B,. ; 
in tail; and if they both die without issue, then to C in fees here A and 


'B have cross remainders by implication, and on the failure of either’s a 
issue,.the other, or his issue, shall take the whole ;. and C’s remainder — 
over shall be postponed till the issue of both shall fail. But, to avoid. 
confusion, no such cross remainders are allowed between more than — 
two devisees: and, in general, where any implications are allowed, 
they must be such as are necessary (or at least highly probable) and not — 
merely possible implications. And herein there is no distingétion be- 
tween the rules of law and of equity; for the will, being considered ino 
both courts in the light ofa limitation to uses, is construed in each with — 
equal favour and benignity, and expounded rather on its own particu- 
lar circumstances, than by any general rules of positive law. [2 Black. 
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INTRODUCTION. 


for heed and will, stri@ly speaking, are not synonymous. 
Re Awill ts properly limited to land; and a restament only to chattels, 
requiring executors, which a will only for land doth not require. So 
every testament isa will; but every will is not atestament. Ged. Orfd. 
Leg. 4,5.. The legislature of this state have very justly abided by this 
Jegal distin@tion, for they have declared wills or testaments made by 
feme-coverts are not good. No..597, /. 13%, and No. 1582, /. 491; 
Pub. AG. prea 

But Wentworth-says it is called a will when there is an executor ap- 
_pointed; and when there. is none, it is termed a-testament. Went. Of. 

But as authors, in treating upon this subject, have not adhered to this 
distinétion, so the words qwill and testament are herein used indiscrimi- 
nately, ‘ i 

So also, the word devise seemeth properly applicable to lands; de- 
guest, bequeath, give, dispose, and such like, to goods: yet, forasmuch as 
authors do generally confound them, and because that propriety of ex- 
pression is not so much regarded in wills as in other.Jegal instruments 
-of conveyance, so long as the testator’s intention doth sufiiciently ap- 
pear; therefore it kath not been thought necessary, in these different 
ways of expression, to observe a scrupulous exactness. The word lega- 
cy, in its ordinary signification, is applied to money; but it may signify 
a devise of land, and Jand.may pass:thereby. Dowg.39- 2 


CHAP. Tl. Who may not make.a IV ill. 


"THERE are three general descriptions of persons, who are inca- 
-pable, by Jaw or custorn, to make a will, and therefore’ are obliged 
to die intestate. lates | 

rst, Such as want sufficient discretion. 

adly. Such as want sufficient liberty and free. will. 

3dly. Such as forfeit that right by their criminal condutt. 


ast. Such as want sufficient discretion. 

1. dn the case of are and Sharpe, M. 1704, inthe court of chan- 
cery, it is said to have been agreed, that a temale may. make a will at 
12 years; anda male at17, or atis, if proved to be a person of dis~ 
cretion. 2-Fern. 469.0 | 

And one reason of limiting:the same to the age of 17 may be, be- 
‘cause \(as it .is.agreed on all hands) that is the proper age at which a 
person is allowed to take upon himself the office of an executor; ad- 
ministration, during the mincrity of an infant executor, ceasing at 
Spt ees srs gh 04: Th 


An infant male at the age of 14 years, and female at the age of 12 
years, may make a testament of goods and chattels. God. O. L. 23. 

And in the case of Hyde and Hyde, H. 8 Ann. it is said to have been 
agreed, that a male infant of 14 years of age, and a female of 12 years of 

. ages 
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age, might, make a wit ag a rn estates and it was said in -this 
case, that jt was so agreed by the lord keeper Wright in the case of 
Shar fhe and Sharpe, \ witerein they followed the civil law of Nishi 
for their consent to marry at such ages.. Gib. Rep. 74. : 
-. And it is true, that Justini ian fixes the testamentary, age: bee the age ‘of ! 
puberty alike, to wit, ia the: male at the age of 14, and in the female at ; 
the age of 12. But t by the common law. of Patent the age of discre- 
tion, both im the male. and female, i is the age of 14 5 althougu the same 
com mon law admits of Justinian’s distinction a5 ‘to the age « of pnbery 
or Consent to ma aneAee | 
' And by the author of the ‘Late if Ein be oe is said to have been 
judge Desens it seems to be laid down generally, that an infant 
of the age of discretion, to wit, the age of 14. yearn. may make a ‘will 
of goods and chattels. hem of Ex. 10. : 
nd Wembeom th t thinks, t hat at the, age of 14, being, in 1 the nt 
ment of law, the age of. disc GERLLOM, 2 prmes may make 3 a isiamnenh 
Went. 21he > 
Infants; under the age of Lt if raales, bere if females, cannot 
make a testament: which is the rule of the civil law. For though 
some of our common lawyers have held that an infant of any age 
(e en 4 years old) might make a testament, and others. have denied that. 
nder .18 he is 5 capable; yet, as the ecclesiastical court is the judge of 
every testator’s capacit ty, this case must be si by ne rules. mf, the 
ecclesiastical law. “2 Black, AO Fecchisi 
| But by the statute of the * 34 and pik 8 ote 1s ut 14. Wills or tes- 
oe Vaan a taments made of any manors, lands, tenements, or aie: hereditaments, by a 
| ay person within the age of 21 years, shall not be taken to be good or effec: 
tual in law; for until “that time, by the common laws of this realm they 
are accounted infants. “Swin. 74. 6th edit.» And any person having 
right or title to any lands, tenements, or hereditaments whatsoever, 
‘ | (feme-coverts, persons ef unsound mind, and infants excepted) 35 
fi) . dispose thereof by will, &c. No. 1582, 2. 490, Pub. ATS ie ay 
2. An zdiot is ate es id from making a testament. ter 5973 f 138, 
and No. 1682, 7 491, Pub. AGs. °° . 
Now, an idiot, or natural fool is he, y who, poriditencine: he the: or 
| lawtul age, yet he is so witless, that he cannot number to twenty, nor 
can tell what age he is of, nor knoweth who is his father or mother, 
nor is aple to answer any such easy-question ; _ whereby it may plainly 
appear, that he hath not reason to discern. whaty is to his profit or da-. 
mage, nor is apt to be informed or instructed by any other: and such 
an idiot cannot make any testament, nor may apa either) of sind 
bands OF Gods. Swe IG. dui ware 
3. Mad folts and lunatic persons, fae the time AL ee imines or. 
fn) of mind, cannot.makea testament, nor dispose any thing by 
a will; and the reason is most forcible, because they know not what 
D Thy they do: ior in Rane of testaments, the Line ane Suet 
\ ry it b aang. ai ‘ Bd eshahangy ae AMMO ' Rede wes pO Uee abla of 
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of mind, and not health of the body, is requisite.  Siia. 76. No. 5975 
f-138, and No. 1582, f. 491, Pub. AG&s. . 
; Howbeit, if these mad’or lunatic persons have clear or calm inter- 
missions, then, during the time of such their quietness and freedom 
of mind, they may make their testaments. Swix. 76. 
- And it is sufficient for the party which pleadeth the insanity of the 
testator’s mind, to prove that the testator was beside himself before the 
making of the testament, although he do not prove the testator’s mad- 
ness at the very time of making the testament: the reason is, it being 
proved that the testator was once mad, the law presumeth him to con- 
tinve’still in that case, unless the contrary be proved. For, like as the 
law’ presumeth every man to be an honest man, unless the contrary 
be proved, and being proved, then he which is evil to be evil still ; 
$0, concerning furer,the law presumeth every man to have the use of 
yeason and understanding, unless the contrary be proved; which be- 
ing proved accordingly, then he is presumed, in law, to continue still 
‘yoid of the use of reason and understanding, unless the testator were 
besides himself but for a short time, and in some peculiar actions, 
and not continually fora long space, as for a month or more; or un- 
jess the testator fell into some frenzy upon some accidental cause, which 
cause ‘is afterwards taken away; or unless it be a long time since the 
testator was assaulted with the malady: for in these cases the testator is 
not presumed to continue in his former furor of frenzy. St. 78. 
' Yet it isa hard and difficult point to prove a man not to have the 
use of understanding or reason: and therefore it is not sufficient for 
the witnesses to depose, that the testator was mad or besides his wits, 
unless they render or yield a sufficient reason to prove this their de- 
position; as that they did see him do such things, or heard him speak 
such words, as a man having reason would not have done or spoken. 
SRY PE MOVE 7 Rb) (et 
A very interesting cause was tried in England, on the rsth of June 
Jast, before Lord Loughborough, and a very respectable special jury of 
the county of Middlesex. The action was brought by William Green- 
wood, Esq; to invalidate the will of his late brother, John Greenwood, 
Hsq; who, having conceived a notion, that the plaintiff and his sister 
had meditated a dark and wicked design to take away his life, excluded 
them from the whole of his fortune. . APS: | 
The recorder, on behalf of the plaintiff, opened the cause, and re- 
quested the particular attention of the jury to the circumstances by 
which it was distinguished. He stated, that the deceased, previous to 
his father’s death, discovered the most tender affection for the plaintiff 
and his’ sister, and that they lived together in the greatest harmony; 
‘but that he was‘so overwhelmed with grief on account of the loss of 
his father; that the day after his death his countenance appeared re- 
markably’ dejeéted, and he complained of being ill; that he became 
‘suddenly shy of his brother and sister, to whom he imputed a design to 
take away his life by poison, but talked very reasonably on other sub- 
jects. The recorder said, he should prove that the nature of the de- 
ceased’s insanity consisted in these groundless suspicions, which ne- 
ver left his.mind to the day of his death, notwithstanding he was con- 
Nee: sidered 
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sidered to be’ perfectly restored to mental health, and capable of trans- 
acting the ordinary affairs of life. He should also calla number of 


respectable gentlemen, who would also bear testimony, that the uniform 


behaviour of the plaintiff towards his brother was the most kind and 
affegtionate, and that he bore all his bitter and groundless reproacies 
avith exemplary meekness, but discovered the greatest concern for the 
cause which produced them, and which he had endeavoured to remove, 
by calling in the most respectable medical advice. > 
Dr. Pitcairn was then called. He said he was sent for by the plain- 
tiff, to attend his brother, the deceased, in April, 2786, a short time 
after his father’s death. ‘He found ,he had a fever upon him, and his 
head appeared much deranged. He prescribed the bark, and attended 
again the next day, when he found him in a state of delirium. His 
disorder produced a remarkable shyness, and strong apprehension of 
danger, insomuch.that he was unwilling to see any person; and he 
had conceived a great aversion to the plaintiff, and to all the physical 
men about him. The doctor said, there was a species of insanity 
which created an aversion to those with whom the insane person had _ 
been most intimately connected, and for whom he had before enter- 
tained the greatest regard; and that sometimes these impressions re- 
mained on the mind for a long time after the person was restored ta 
his understanding. He said, the deceased became so bad thateit was 
dangerous to leave him alone, and therefore he advised a keeper to be 
sent for, whic was accordingly done. He knew the family of the 
Greenwoods, which was an honourable and affectionate one. _ ‘j 
Mr. Higginson, an apothecary, deposed, that he took particular no- 
tice of the deceased’s countenance on the day his father died, and he ~ 
observed it marked by a strong dejection. He attended a short time 
afterwards, when he told the witness he had been taking brandy and 
water, which had poisoned him. He visited him again the following 
day, when his looks were much altered, appearing perfedtly healthy, 
and talked very reasonably and sociably with the plaintiff, who expres- 
sed his concern to the witness at the unjust suspicions entertained by his 
brother against himself and sister. Finding: him grow worse, he ad- 
vised the plaintiff to send for Dr. Pitcairn. He said, he never knew 
an instance of insanity without a particular antipathy, which was ge- 
nerally direéted against their best friends. | Rr te, 
Thomas Price, a keeper from Mr. Harris’s mad-house, deposed, that 
he was sent for to take care of the deceased. He found him so bad 
that it was necessary constantly to be with him. He founda knife con- 
cealed in his bed, and another in his bosom. For his own safety, he 
was under the necessity of putting him under coercion, which the de- 
eased imputed to the cruelty of the plaintiff; that his imaginations 
were so strong, that a plan was meditated to poison him, that he pro- 
vided a tea-kettle of his own, which he always filled himself, from the 
pump, with water for his:tea, and afterwards locked it up; and he 
would neither eat nor drink any thing without he first carefully exa- 
mined it: that he made his escape out of a garret window, and went 
down to Cambridge, to his particular friend and tutor, the Rev. Mr. 
Jones, with whom he came back. The witness attended him till he 
appeared quite well. The 
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The Rev. Mr. Jones deposed, that the deceased having, in July, 1786,. 
escaped from his keeper, he came. down to Cambridge, and sent for 
the witness, who went to him. He found him in an agony of grief. 
He embraced the witness affectionately, shed many tears, telling him 

he had been deserted: by all his friends, and been used cruelly by the 

plaintiff, who had first accused him of want of duty to his father, and. 
an attempt upon his life, and had: afterwards confined him, and con- 
spired to destroy him by poison. From his aspeét and agitation the 
witness suspected his mind was disordered, and his suspicion was con- 
firmed by finding that Price the keeper had been after him. He saw 
him several times after his recovery, which was in the spring 1787. 
He was perfectly collected and rational upon every subject, when the 
name of his brother was not mentioned, of whom he always spoke in. 
terms of the greatest indignation, bestowing upon him the worst of 
epithets. The witness (for whom the deceased had the most cordial. 
friendship) had frequently attempted, in vain, to remove his aversion. 
to the plaintiff; but he would never listen to any thing in his favour,, 
his reply generally being “you don’t know half the wickedness there 
isin the world.” ‘The last time the witness saw him was in July, 1787,. 
when he took an opportunity seriously to converse upon the subiect of 
his late yndisposition, and to convince him of the injustice of his sus- 
picions acu the plaintiff; but he was so angry with him for men- 
tioning his brother as a good man, that he left him and never saw him 
afterwards. © 


The will of the deceased was read. It was executed in December, 


#7875 soon after which the testator died. It was written by himself, and 
drawn with legal accuracy. A journal also, written by the deceased, was 
read, which contained a long account of his father’s death, and the treat~ 
ment he himself received during his illness, in which there were many 
bitter expressions against the plaintiff, imputing his (the deceased’s) 
indisposition to the medicines he was ordered to take, and which he 
declares were administered for the purpose of putting a period to his 
fei . oh 


Mr. Sergeant Bond then made an able address to the jury in support 


of the will, and said he should bring evidence to prove that the de- 
ceased was in full possession of his understanding when he executed it. 
A great number of respectable men were called, who said,. they 
were well acquainted with the deceased, and were often in his company 
inthe year 1787. They did not observe the least marks of insanity in. 
any part of his conversation or behaviour, but considered him in full 
possession of his mental faculties, and perfectly competent to make a 
will. Some of these witnesses had transacted law business with the de- 


ceased, and his mind appeared completely sound and collected; but 


several of them had observed his countenance to change, whenever the 


name of the plaintiff was mentioned, of whom he spoke with the bit-_ 


terest animosity. 

A gentleman of the law who attested the will in question, said the 
deceased appeared to be perfectly master of his senses when he exe- 
cuted it. He had known him some time, and never had the least 
cause to suspect that his understanding was in any degree affected. 
i Several 
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_ Several surgeons, who knew the deceased, and who had attended him 
occasionally, bore a similar testimony. 7 

Lord Loughborough summed up the whole of the evidence in a 
masterly manner, making many excellent remarks upon it.. His Lord- 
ship was inclined to believe, that the sum of the evidence.afforded a | 
strong presumption that the impression u nder which the deceased ex- 
cluded the plaintiff from any part of his fortune, was marked by that 
insanity under which he laboured in 1787, and from which his mind 
had never been totally free. . ‘wane 


The jury, without going out of court, pronounced a verdict for the - 
plaintiff, and consequently the will is set aside. - cnc te eR | 
The trial lasted from nine o’clock in the morning, till ten o’clock 
at night. ‘ My ae iS ta rien eee elle 
4. E.3 $a. in the star chamber, in Combe’s case, it was agreed by 
the judges, that *sane memory, lor the making of a will, is not at all times 
when the party can speak yea or no, or had life in him, nor when he 
can answer to any thing. w ith sense; but he ought to have judgment to- 
discern, and to be of perfect memory, otherwise the willis void. Mo.759- 
And in the case of the marquess of Wrachester, 1.41 Eliz. it is 
said, that by the law it is not sutticient that the testator be of memory 
when he maketh his will, to answer to familiar and usual questions; — 
but he ought to have a disposing memory, so that he be able to make 
disposition of his estate with understanding and reason: and this is 
such memory as the law calls sound and perfect memory. 6 Co.23. 
But every person is presumed to be of perfect mind and memory, | 
unless the contrary be proved, and, theretore, if any person. go about 
to impugn or overthrow the testament, by reason of Pipetite 9,20 
or want of memory, he must prove that impediment. Swit. 7 Je or, 
But ifa man be of a mean understanding, neither of the wise sort 
nor of the foolish, but indifferent, as it were betwixt a wise man anda 
fool, yea, though he rather incline to the foolish sort ; such an one is 
not prohibited to make a testament;, unless he be yet more foolish, 
and so very simple and sottish, that he may easily be made to believe 
things incredible, or impossible, and hath not so much. wit.asa child 
may have of 10 or 11 years of age, who is therefore intestable by the 
law, for want of judgment. Sw. 80. yi ee lle al a 
5. Amongst those persons disabled from making wills for want of 
discretion, may be reckoned such a person as is grown childish by 
reason of old age or distemper, or so forgetful that he forgets his own 
name. Lovelass, f.139- © Co. Rep. 23. nf is a ale hens 
6. He that is overcome with drink, during the time of his drunken- 
ness, ig compared to a madman; and, therefore, if he make his testa- 
ment at that time, it is void in law. Which isto be understood, when 
he is so excessively drunk, that he is utterly deprived of the use of 
reason and understanding: otherwise, if he be not-clean spent, albeit 
his understanding be obscured, and his memory troubled, yet he may 
make his testament being in that-case. Swim. 83. Jade CAE 
if a testator is in a state of insensibility when his will is attested, 
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ihe will is not duly executed, according to the meaning of the statute of 
frauds, although he be corporally present. Right v. Price. Doug. 229. 
7. As persons who are born®, blind, and deaf, and dumb, are inca- 
pable of making any will, so: likewise are those who are deaf ee dumb 
‘by nature, unless it do appear by sufficient arguments, that such person 
understandeth what a testament meaneth, and that he hath a desire to 
make a testament: for if he hath such under standing arid desire, then he 
may, by signs. and tokens, declare his testament. Swin.g5. Lawof Lest.44. 


8. Aylitte says, generally, that persons who are d/iud caniiot make 


their wills, yl, Pate G31. 

But Swinburne says, he that is blind may makea nuncupative testa- 
ment, by declaring his will before a sufficient number of witnesses. And 
he may make his testament in writing, provided the same be read be- 
fore witnesses, and in their presence acknowledged by the testator for 


his last will: But if a writing were delivered to the testator, and he not’ 


hearing the same read, acknowledged the same for his will, this would 
hot be sufficient; for it may be that ifhe should hear the same read, he 
would not acknowledge the same for his will. Swin. 96. 

And it seemeth best, that it be read over to the testator, and appr need 
by him, in the presence of ail the subscribing witnesses ; E and this the 
civil law did expressly require in the case of a blind man’s will: But in 
England this stri€tness seemeth not to be precisely requisite, if there 
Shall be otherwise satisfactory proof, before the court, that the identical 
will was read over to him, although it was not in their presence: And 
sometimes the siagle oath of the writer hath been allowed sufficient, by 
the court of delegates, to prove the iclentity of the will. 

g: And what precautions are necessary for authenticating a blind 
man’s will seem, in like degree; requisite in the case of a person who 
cannot read. For though the law, in other cases; may presume, that the 
person who executes a will; knows and approves of the contents there- 

of, yet that presumption ceaseth where, by defect of education, he can~ 
- not read, or by sickness he is incapacitated to read the will at that time. 
Secondly. Such as want sufficient liberty and free-will.. 


10. Wills or testaments made by any feme-covert are ‘not good or 


éffectual in law. No. 597, fs 1385 and No. 1582, 2.491, Pub. Ads. 
Of goods and chattels, the wife cannot make her testament without 


the licence or consent of her husband; because, by the laws andcustoms 


of this realm, so soon as a man and woman are married, all the goods 
and chattels personal that the wife had at the time of the spousals or 
celebration of the marriage, or after, and also the chattels real, if he over- 
live his wife, belong to the husband, by reason of the said matrlagey 
and therefore with good reason she cannot give that away which was 
her’s, without the sufferance or grant of the owner. Swin. 88,89. 

And albeit the testament be made before the marriage, yet iia being 
intestable atthe time of her death, by reason her husband is then living, 
the testament is void; for it is necessary to the validity of such testa- 
ment, that the testator have ability to make a testament, not only 
at the time of making thereof, when the testament receiveth its es- 
‘sence and being, but also at as time of the testator’s death, when the 
testament receiveth its strength and confirmation. Swa. 88: he 


* Lovelafs, 141. 
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And albeit the wife do over-live the husband, -yet the testament‘ made" 
during the marriage is not good; becausé she was intestable at the 
time of the will making: but if the testament being made during the _ 
coverture, she do afprove and confirm the same after the aeath of her 
husband ; in this case the devise is-good, by reason of her mew consent 
or new declaration. of her: will;.for then it is as it were a new will. 
Swin. 88. ENS) 

And although the will be-made before marriage, and the wife survive 
the husband,. yet it seemetlr that the willshali not revive upon the hus- 
band’s death.. As in the case of Mrs. Lewis some years ago,. before 
the delegates... Mrs. Lewis,.a widow, madea will;, soon after, she mar- 
ried again; in some time her second husband: died,.and she again be-- 


came a widow,. without any children by echer husband. Phe will 


which she made inher first- widowhood remained;. and-being found: 
atter her death, the question was, whether-it was a good will or not... 
"Fhe counsel for the will cited many autherities from the civil law,- 
and shewed, that among the Romans, if a man had: made his will- 
and was afterwards taken captive, such will revived and: became again’ 
in force, by the testator’s repossessing his liberty. But it was observ- 
ed on the other hand, that marriage is a voluntary act, but captivity 
is the effet of compulsion. And the will was adjudged not to be 
good.—And in the case of Forse and Hemblinge, M. 30 &F 3x El. (4. 
Co. 60, 61 )-it was said. that if a man of sane memory make his wiil, 
and afterwards becometh of nen-sane memory, this is no countermand 
of the will,- because this is done by the act of God: but marriage is — 
the voluntary aét of the party, and.amounteth, in law, toa counter- 
mand of the will. ee iy Re 
But yet, nevertheless, upon the licence or consent of the husband; 
the wife may make her testament even of his goods. Swin. 89. Love- 
hissy 142) . ig ah ! 
But albeit the husband do:give licence to his wife to:make a will of 
his goods ;: yet he may revoke the same, not only at the making of the 
will, but after-her death, at the least (Swinburne says) before the will. 
be proved.. Swin. 89. . a ee 
And sueh-his consent shall be implied until the contrary do-appear; 
and if after her death he doth consent, he cannever afterwards dissent; : 
and if, immediately upon the death of the wife, he discourses and deals. 
with the executor whom she hath appointed as executor, as in recom+ 


mending to him a painter for escutcheons, a goldsmith for rings, or the 


like,. this is a good assent,-and makes it a good will; and though, after 
such assent:given, he do,-upon-the sight of the will, dislike it, and op~ 
pose the probate, or enter a caveat, such disagreement shall not hurt 
the will: and when there is an express agreement or consent thata 
wife may make a will, a little proof will be sufficient to make out the 
continuance of that consent after her death;° but it is necessary to prove’ 
a disagreement made, in a solemn and formal mariner, in express words, 
and not by implication. G7és. 461, 2. AAR hai i 

» But by lord Hardwicke, in the case of Henley and Philips, July 17, 
1740, though a feme-covert has power of disposing of a'sum of mo- 
ney, or any other thing, by a writing purporting to be a-will lagu 
ade ' the! 
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‘the wife’s-death, the proving it in the spiritual court will not give it 
‘the authority of a will; but it will still be considered as an instrument 
only, or ar. appointment of such sum or other thing in pursuance of 
‘the power; and before it is proved in the spiritual court as a testamen- 
tary conveyance, the husbend ought to be examined there as to-his 
consent; nor till then will it have the effect and operation of a-will. 
2 Ath. 49. 

And when such a will was brought:to the prerogative court to be 
proved, and a prohibition was prayed for the husband upon this sug- 
gestion, that the testatrix was a feme-covert, and so disabled by the 
law to make a will, it was granted; because, though the husband may, 
by covenant, depart from his right, and.sufter his wife to make a will, 
yet, whether he hath doneso-or not, shall be determined by the common 
daw Gibs. 462. 

If a woman have chattels real, these are not divested out of her into. 
her husband by marriage; but in case she over-live him, they continue 
to her as before, #0 alienation or alteration having been made by the hus- 
-band, who had power to dispose of them hy gitt in his life-time, though 
not by his will: yet such a woman, in her husband’s life-time,.cannot, 
-ef or for these things, without her husband’s assent, make an executor 
or will; but she dying before him, they would, by the operation of law, 

accrue tohim. Went. 198. Law of Test. 33. 

Another kind-of goods, or rather interest, a:;woman may have, to 
wit, debts:or,things in aétion, which, as the former, are not divested 
-qut of her by marriage into her husband, nor yet can she-thereof make 
.an executor without her husband’s assent, although they be one degree 
farther from the husband than the said chattels real; for that, though the 
husband do over-live the wife, he.shall not be entitled.to them, as to 
the former. ,But.if.the wife.makes him-executor of these, as she may, 
or if, after her death, he takes out administration of her goods, then he 
is thereby.entitled:to.them. Went. 199. Law of Test. 33, 34. 

But it 1s said, .if.a woman hath pin-money, or a separate maintenance 
settled on her, and she,:by.management-or good house-wifery, saves mo- 
ney out of it, she.may dispose.of such:money so-saved by her, or of any 
jewels bought with it, by writing, in nature of a will, if she die before 

-her husband, and-shall:have it herself if she survive him, andthe same 
shall not be liable‘to the husband’s debts. Swix. a.g5. Viner. Baron 
nd Feme. R.a. 16. ated esy 4c 

_ And although a feme-covert is:so entirely under the power of her 
husband, that she cannot make what.in propriety of speech is a wills 
yet she may make what is called an appomtment. And the usual way 
is, for the intended husband to enter into. a’bond before marriage, in a 
penal sum, -conditioned to permit his wife:to.make.a will, and-to dispose 
of money or legacies to such a value, andto pay what she shall appoint, 
mot exceeding such a value; and in such case, if, after the marriage and 
during the coverture, she makes any writing purporting her will, and 
disposes legacies to the value agreed, though, in striétnsss of law, she 
cannot make a will without her husband; yet this isa good a/pointment, 
and the husband is bound by his bond.to perform what is appointed. 
Swing. a. o4. 1 Vern. 244. 


If 
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~ Ifthe husband, before marriage,becomes bound ina bond,or covenants 
with some of the woman’s friends, to give her such consent, he is bound: 
by his bond, or covenant, so to do: but unless such consent be given te 
the far tiewlar will in question, it will not be complete, even thougi the: 
husband beforehand hath given her permission to make a will; yet it 
shall be sufiicient to repel the husband his general right of adminisioring 
his wife’s effects (which otherwise he hasa right to*); andadministratjort 
shall be granted to the wile’s Pcie s or the person panes ty 

the wife. Lovelass, 143. 

And in 1 Mod. 211. it is said, that the area may ‘bind hiciselé 
by covenant or bond, tq permit his wife by will to dispose of legacies, 
and this will be such an appointment as the husband will be bound to 
perform; yet it doth not operate asa will, neither ought it to be prov~ 
ed in the ‘spiritual court; for the property passeth from him. to. her 
legatee, and it is his gift; "and therefore if the legatee dieth bofore the 
wife, such legacy is not lapsed; for this in strictness is only the execu- 
tion of a trust, and the executor or administrator of i euch legate shail 
be intitled.. 

- But mn the case » of Jenkin iW hitchouse, M. 31 iG. 2. by lord IMs 
field Ch. J. ina cause of Ross v. Ewer, in chancery, July By 8744 
there was a power to a feme-covert to appoint by will. “And the lord 
chancellor held clearly, though such will opetates' as an appointment, 
that it must be proved ia the spiritual ¢ourt; and he would not proceed, 
till the will was. so proved. He said, it was not material for him in: 
that case to consider of the precise form in which it was to be proved, 
whether by a strict probate, or by granting: administration, with the ap-. 
pointment, in nature of a will annexed; and therefore titat point was 
not entered into; but the faét, that the paper was her will, in case she 
had power to make one, must ‘be established by the ecclesiastical court; 
for such an appointment is in the nature of a will, and attended with 
all the consequences of a will. Andasto the point, "that money dispos- 
ed under the execution of a power by sucha will, should not lapse; 
this was fully considered, and contradicted, in pres cause of the duke 
of Marlborough, v. the ear! of Carlisle and others, Nov. 26, 1750. 
Ehe cases that have been cited in this cause shew, that adininistration 
may be granted, with the appointment annexed; which proves it to be 
testamentary. For nothing can be annexed to an wdlusinisty ation, buta tes~ 
tamentary disposition 3 which is proved and established by the ecclesias-- 
tical court in that form. But if the question be, whether the wife had 
a power to make an appointment in the nature of a will, and thereby 
to deprive the husband of any benefit which, by law, would de- 
volve upon him in consequence of her death; that j is a question pro-. 
per to be considered at law: and if she had no such pone reat court 
will grant a prohibition. Barton, 43s on 
" When a married woman dies, who, by will or writing, ath, 
of effects by power derived from a bond, settlement, ors) 
such will or writing of the womian’s is proved i in the ccclesiaatiogs court, is 
the ordinary will require the husband's consent, either in person, or 
by parity a person appointed. by the husband font that ‘Sagamore and: if 

5 be that) 
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that cannot be obtained (as sometimes the husband will absolutely re- 
fuse such consent,) then the ordinary will require the bond or settle- 
ment fron) which the wife derived her power, to be produced ; and af- 
ser abstracting it, will grant a probate or administration; that 1s, if 
the wife hath appointed an executor, the ordinary will grant a probate: 
if the wife hath not appointed an executor, but made only a kind of tes- 
tamentary disposition in writing, then the ordinary will grant adminis- 
tration, with such testamentary disposition annexed: and in case the 
husband’s consent hath not been obtained, but, instead thereof, the bond 
of settlement hath been produced, the contents thereof issue with the 
probate or administration from the ordinary. Lovelass, 143. 

' If, inthe case where a feme-covert cannot make a testainent without 
the husband’s licence, the husband grants a licence to the wife to make 
a testament of a certain portion of his goods, and the wife so licensed, 
doth make one testament, and afterwards another, and perhaps a third 
or fourth; the licence shall be understood of the last testament, and not 
of the first. Law of Test. 37. piel * 

But if a feme-covert is exécuttix to some other person, and in that 
right hath divers goods and chattels; these are not divested out of her, 
because she hath them not merely to her own use, but as representing 
the person of another: and therefore-in this case (Swinburne says) the 
wife may, for thé continuation of the executorship, make an executor, 
and consequently a testament, without the consent or assent of her hus- 
band. Swin. 89. Law of Test. 34. 

Ifthe wife was exécutrix to another, then, as to the goods which 
she had in that capacity, administration must be granted to the testator’s 

“next of kin. Lovelass, 3. ; 

But this rule, that a feme-covert executrix may make her will of 
those goods whereof she is executrix, is restrained in 2 cases. 

" The first is, where she doth not make an executor, but dequeaths the 
goods whereof she is executrix, by devise or legacy; in this case the 
«vill is wid, because an executor may not dispose of the goods of the 
testator otherwise than to the use of the testator, to the payment of his 
debts and performance of his will, and therefore may not give or devise 
the same by legacy, for that were to dispose of the testator’s goods 
as if they were the proper goods of the executor, and to convert the 
_ game to the private use of the legatee, and not the use of the testator. 
But when an executor doth only make another executor, the second ex- 
ecutor doth stand chargeable and accountable for the distribution of 
the first testator’s goods, to the use of the same testator as did the for- 
mer executor, and is not, by the laws of the land, reputed for the execu- 
tor of the executor, but of the former testator, and so is not a legatee. 

| Baw of Test. 38, 36. Swin. go. 
The second is, where she is not only executrix, but legatee also, 
and hath accepted of the thing bequeathed, not as executrix, but as 
legatee ; and in this case the will of the feme-covert is also void. For 
she taking the thing bequeathed not as executrix, but as legatee, doth 
thereby make it her own proper goods, and consequently her husband’s; 
and therefore cannot be given from him without his licence or consent. 
Ef it doth net appear whether the wife took the thing bequeathed as 
ys executrix, 
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executrix, or legatee, it shall be presumed she took it as executrix. 
Swin. go. Law of Test. 36, 

Andalthough a feme-covert, being executrix, may make her testament 
and apppoint an executor of those goods which she hath as executrix, 
and not as legatee, without her husband’s assent; yet the profit and 
fruit which arise out of those goods which she hath as executrix during 
the marriage, as calves, lambs, and such like profit of kine, sheep, and 
cattle, do belong:to the husband, and not to herself as executrix; and 
therefore she cannot make her testament of such fruits and profit, nites 
out her husband’s approbation. Swix. go. Law of Test. 36. 

H. 4G. 2. King and Bettesworth. Mandamus to grant, adminis- 
tration to Sohn Cullom, of Yoan his wife. Return; that by articles be- 
fore marriage it was areed, that the wife should have power to make 
a will, and dispose of her leasehold estate; that pursuant to this power, 
she made a will, and her mother executrix, who has duly proved the 
same. To this return it was objected, that she might have things in. 
action not covered by the deed, and the husband was in.all events en- 
titled to an administration to cheuas ‘Qn the other hand, it-was insist- 
ed, that with the consent of tae husband she might make a will; and 
here is his consent by being party to the deed. But by the court; a 
general consent to make a will doth not seem sufficient, but : there should 
be a consent to that /articular will: besides, this is going beyond her 
power, which. did not extend to the making an executor. This is ra- 
ther an appointment, which in equity will controul the administration 
as to the leasehold.estate, than.a will. And as there may be other ef- 
feéts not covered by the deed, the-return is ill, and there must be a pes 
remptory mandamus, S/ra. Sor. 

11. That testament is to be repelled which is a upon just fear, 
that is, such a fear as may move a constant man; as the fear of death, 
or of bodily hurt, or of imprisonment, or of the loss of all, or most part 
of one’s goods, or the like. Whereof no certain rule can be delivered, 
but it is left to the discretion of the judge, who ought not only to con- 
sider the quality of the threatenings, but also the persons, as well threat- 
ening as threatened; in the person threatening, his power and dispo- 
sition; in the person threatened, the sex, age, courage, pusillanimity, 
and the like. But if the testator afterwards, when there is no cause of 
fear, do ratify and confirm the testament, it seemeth to be geod in law. 
Swin. 475, 476. 

If a man makes a willin his sickness, at the over-importunity of “ee 
wife, to the end he may be quiet; this shall be said to bea will made 
by restraint, and shall not be good. Sry/. 427. 

But if the preson who makes the motion be not any ways suspected, 
and i it also appears, by some conjectures, that the sick person had a de- 
sireto make his will; in this case the testament is good. Law of Test. 53. 

12. I. 1725. Stephenton and Gardiner. A bill was brought to set 
aside a will ‘relating to a personal estate only, and to stay the probate 
thereof, setting forth that the will was gained by fraud, and by misrepre- 
senting the plaintiffs, who were the half brothers and sisters of the testa- - 
trix; and alledging, that the will was falsely read to her; and setting 
forth divers instances of fraud, on the part ‘of the defendants, i in pro- 

curing 
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éuring this will. The defendants, as to that part of the bill which 
ought to set aside the will, and to stay the proceeding, demurred to the 
jurisdiction of the court; forasmuch as upon the face of the bill it ap- 
peared, that the plaintiffs were improper to sue here, in regard the spi- 
ritual court had the proper cognizance of wills relating topersonal estates, : 
and could determine fraud concerning them: After which, motions 
were made before the lords commissioners and the lord chancellor King. 
for an injunction. But the court was against it: for the spiritual court 
hath jurisdi€tion: of fraud relating to a will of personal estate, and car¢ 
examine the parties, by allegation, touching this fraud ; and if the wilb 
was falsely read to the testatrix, then it is not her will. 2 P. Will. 286. 

— T. 1686. Archer and Mosse. The testator, when in perfect health,. 
had made his will, and thereby gave to the plaintiff cher, his nephew, 
the greatest part of his personal estate,to the value of £ 5000. But one 
Bridget Sandymaa, his maid-servant, had in his sickness prevailed upor 
him to make another will, and to marry hera week before his death, 
when he lay in his sick bed, at six of the clock at night, though it was 
really proved by two ministers, that she was.a year before actually mar- 
ried to the defendant Mosse, and was then his wife, and that Mosse pro- 
cured the licence for the marriage of the testator to Bridget; and this 
will being set up by Mosse, executor to Bridget, (though it appeared 
that there was as gross a practice as could be in the gaining the will), 
the testator being nom compos mentis both at the time of making the will 
and also at the time of the supposed marriage, and that in his health he 
knew that Mosse and Bridget were married, and that Bridget suppressed 
the first will; yet that will, so set up, being proved in the prerogative 
court, and the matter in question relating only to a personal estate, the 


lord chancellor was of epinion, that whilst the probate stood, the matter 


was not examinable in chancery; and though the fraud was fully proved 
and opened to him, he would not hear any proofs read, but dismissed. 
the bill. 2 Kern. 8. | 
But though a will gained:by fraud, and proved in‘the spiritual court, 
is not to be controverted in equity ;. yet, if the partv claiming under 
such a will comes for equity in the court of chancery, he shall not 
have it. 2 Vern. 76, | 
MM. 1745. Gosseand Tracy. It being urged, that a will concerning 
land \s only triable at common law, and that the party there ‘may take 
advantage of any fraud or imposition on the testator, and therefore not 


proper to be examined into or set aside in equity, upon pretence of fraud” 


or surprize; the lord chancellor held, that there might be fraud in ob+ 


taining a will that might be relieveable in equity, and of which no ad- 


vantage could be taken-at law; as if a mam agree to give the testator 
-£ 2000. in bank bills, if he will devise his estate to kim, and on the 
delivery of such bills makes his will, and deviseth his estate unto him, 
and the bills prove to be forged or counterfeited. 2 Vern. 700. ; 

- But in the case of Bransby and Kerridge, July 28,1728; in the house 
of lords, it was decreed, that a will of a real estate could not be set aside 
ina court of equity for fraud or imposition, but must be tried at law 
on Devisavit vel non, being a matter proper for a jury to inquire into. 


Law of Test. 60. Fin, Devise. Z. 2. 
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13. Aliens being incapable of holding lands in this state, can never 
have any to dispose of; and the law of this state is so jealous 01 permit+ 
ting lands to get into the hands of aliens, that although they are eacou- 
raged to lend money to our citizens, upon the security of a mortgage of 
leasehold or freehold estates, yet they are declared to be incapable of ob- 
taining the a€tual possession, either directly or indire€tly, or to foreclose 
the equity of redemption: No. 1352, /: 553, Pub. Ads. paver 

But aliens may acquire a property in goods, money and ether personal 


vided they are alien friends, 
or such whose countries are at. peace with our's; for alien enemies have 
no rights, no privileges; untess by special favour, during the time of 
war. Black. Cont. vol. i. Ai 372. | pega ie 
Thirdly. Such as forfeit that right by their criminal conduct. ‘ 
14. Whosoever is lawfully convicted of high treason, by verdiét, 
confession, outlawry, or presentment; besides tite loss of his life, shall 
forfeit all his goods and chattels, and all such lands, tenements, and he- 
reditaments as he shall have in his own right, use, or possession, of any 
estate or inheritance, at the time of such treason committed, or at any 
time after; and so consequently is intestable. Insomuch that traitors’ 
are not only deprived of making any testament, or other kind of last 
will, from the time of their conviction; but also the testament before 
made doth, by reason of the same conviction, become void, both in re+ 
spect of goods, and also in respect of lands, tenements, and heredita- 
ments: Swix. 97. | ; 
And the 12th § A. A. 1787, (Escheat law) enacts, that where any 
person shall forfeit his /ands by conviction of treason; such property 
shall be recovered by the escheator, for the benefit of the state; so that 
any will made by a traitor, in respect of Jands, is void by this act. No, 
1490, f. 430, Pub, Ads. aa 
But if any person, being attainted of treason, obtain a pardon, and 
be thereby restored to his former estate, then may he make his testa¢ 
ment, as if he had not been'convicted: or if he make any before his 
conviction and condemnation, the same, by reason of such pardon, re- 
covereth its former force and effect: Swin. 7. ey, 
But if a traitor hath goods as executor to another, the same are not 
forfeited: whence it follows, that of such goods he may make his will 
By the a&t of Congress, passed 30th of April, 1790, no conviction 
or judgment for treason, or misprison of treason, shall work any fortei- 
ture ofestate. Browa’s Laws of U.S. vol. i fvt5i. § 24. 
15. Felons, lawfully convicted, cannot make any testaments, or other 
dispositions of any goods or lands; because the law hath disposed there~ 
of already. Swin. 98. ing Tee: Caos ce an 
lf a man do willingly kill himself, his testament (if he made any) 
- 18 Void... Gepgs WOGM cae atl v ggg Ph ERA iulsein» 
» But, by the escheat law before recited, persons guilty of felony shall 
not forfeit their /roferty ; but it shall descend to the representatives of 
such. felons. A. A, 1787. Noi 149@,./-430, Pees Adis. 5 . 
Q. Whether this deprives the felon of the right of making a will; 
and whether the property must actually descend, agreeable to the express 
terms of the aét, to his representatives? 
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estate, and dispose thereof by will, prov: 
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GHAP, Il. Of svhainTAings @ Will may: bexmade 


is 1. LORD Coke says, at the common law (by which he must be uns 
derstood to signify the common law since the conquest) no lands or te- 


-nements were devisable by any last will and testament, nor ought to be 


transferred from one to another; but by solemn livery of seisin, matter 
of record, or sufficient writing. 1 Jmst. 111. 


may give, dispose, will, or devise, to any person, or persons (except 
bodies politic and corporate,) by his last will and testament in writing, and. 
duly executed according to 29 C. 2. c. 3. as much as in him of right 
belongs; is or shall be, all his said lands, tenements, &c.at his and their 
own free will and pleasure. § 2. 
And any person having right or title to any lands, tenements, or 
hereditaments whatsoever, may dispose thereof by will. No. 1582, § 2, 
nad by A. A. of 1712, it is enacted, that all tenures be turned into 
freeand common socage. No: 331. § 5, /..99, Pub. Ads. 
2. By the statute of the 29 C. 2. c. 3. § 12. Avy estate pur auter vie, 


shall be devisable by a will in writing, signed by the party so devising the 


same, or by some other person in his presence, and by his express directions, 
attested and subscribed, in the presence of the devisor, by three or more wit- 
wesses: and if'no such devise thereof be made, the same shall be charge- 
able in the hands of the heir,if it shall come to him by reason of a special oc- 
cupancy, as assets by descent, as in case of lands in fee simple; and in 
case there be no spercal occupant thereof, it shall go to the executors or admi- 
nistratorsof the party that had the estate thereof by virtue of the grant, and 
shall be assets in their hands. No. 331, f. 83, Pud. Ads. > 
Pur auter vie] That is, being held by lease during the life of another, 
person. tae Pike 
' ae ok : Special 
. * Made of force here by No. 331, p+ 50) Pub. Adts. 
Pe PONV eS Cea 1 ET ee) PS 
t Made ef force by No. 931, p» 82. 


ay 
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Special occupant] A special occupant is, where an estate for life is’ 
thade to a man and his heirs;:in such casey the heir shail’have the es-- 
tate, after the decease of his ancestor, as special occupant, or as a per-" 
som particularly described,. to whom the estate shail go after the lessee’s 
death. etre ve. aes eg eciein eh Ty 
' 3, Oue that hath money to be paid to him on a mortgage,.may. devise: 
this money when it comes.. God. Mecidian) BOE 61 a RRS Neat 
And if the feoffee in mortgage, before the day of payment which. 
should be made to him, maketh his executors, and die, and bis heir en- 
tereth into the land ashe ought ;. it seemeth in this case, that the feoffor: 
ought to pay the money at the day appointed to-the executors, and not: 
to the heir of the feoffee:. but-yet the words of the condition may be: 
such, as the payment shall be made to the heir;. as if the condition. 
were, that if the feoffor pay tothe feolfee, or to. bis heirs, such a sum at 
such a day, there,-after the death of the feoffce, uf he dieth before the: 
day limited, the payment ought to-be made to the heir at the.day ap- 
pointed. 1 Last. 209; 210.2 ) ~ aS tht malig 
And hereby it appeareth,. that the executors do more represent the: 
person of the testator, than the heir doth that of the ancestor; for though: 
the executor be not named, yet the law appoints him to receive the 
money,-but so doth not the law appoint the heir to receive the money,- 
wnless he be samed..1 Inst. 209,210. ; ola gun te 

- 4. If upon-articles fora purchase, the purchaser die, having devised. 
the land before’ conveyance executed, the land’will pass in equity ;., 
for the testator had an equity to.recover the land, and the vendor stood. 
trustee for the testator, and as he should appoint, till a conveyance ex-- 
ecuted. 1 Chanc. Cas. 39. 2:Vern. 679.- fy ‘Nui 

_ For the vendor of the estate is, from the time of his contra€t, consi- 
dered as a trustee for the purchaser; andthe vendee, as to the money,- 
is considered as a trustee for the vendor...1 Atkymsy.§73- 

~ So, if a man covenants to lay out a sum of money in the purchase of 


is: 


lands, generally, and deviseth his real estate before he hath made such: 
a purchase,. the money to be laid out will pass to the devisee. . /d.. 
But if a man,. having made his will,.afterwardscontraéts for the pur- 
chase of lands, the lands contraéted for willnot pass by the will, unlesse 
the said will be republished;. but every such person shall be.considered — 
as having died intestate as to the said lands ;.and the same shall be dis-- 
tributable, according to the directions of the act of assembly. in that case 
made and provided. 4. 4..19 Feb. 1791. i ew sgl ANDES A 
- Bat ifa good title cannot be made of the lands; as the heir in such. 
case cannot have the lands, so. he shall.not have the money intended to- 
be laid. out. i. cithyns, 6736 9 2 awk i ee ewe 
- 5..faman have a lease for never so many. years, determinable upon. 
life or lives, that is,.if such or-such live so. long; this estate may well 
enough be given and disposed by will, because itis buta chattel. Went. 
6. If one having a lease for many years, as an 100, 500, more.or- 
less, dota devise and bequeath the same to 4, and the heirs male of his 
body, and for want of such issue to B, and the heirs male of his body, 
and dieth, having issue a son, the term shall. not go to his son, but to- 


oe 


z 
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“His executor or administrator; for it cannot be made a matter of inhe- 
-ritance. So if 4 had died without issue male, the term should not have 
gone or remained to B, but to the executor or administrator of 4. 
Werte “gs pb . 
So, if any hereditament, granted -or devised-to one, and his heirs, for 
-100 years;-or if such a termer grant a rent out of the land to 4 and 
his heirs,-er-to the heirs, or heirs male of shis body, yet shall the same 
- go to the executor, and not to any heir; for-it being derived out of a 
chattel, cannot beany freehold or inheritance; but is itself a mere chat- 
LEP eat i0y AE IRD HOD : 
Jf aman is possessed of «a term for years, in right of his wife, .as 
sexecuttix ofther former husband, he has power.to grant and convey 
the same. 3. Wils. 277. ; | | 
»gvAlbeit, by deed ot gift made-in the life-time of any person to ano- 
ther, of all his goods and chattels, debts, or things in acFion, do not pass; 
vyet, if the testator, by his last will and testament, do give or bequeath to 
another any: debt due unto him, or a-thing in action belonging unto 
Aim, the legacy. is good and effectuabin the law, and may be-recovered 
sin this.manner; that is to-say, if the testator do make the legatary ex- 
ecutor of that particular debt er-thing in action bequeathed, then the 
Jegatary,as executor-thereof, may commence:suit:in his own name, and 
recover the same to his own use,-against him by whom it was due: 
“put if the testator. do not make the legatary executor of the debt or thing 
dn aétion bequeathed, then -his remedy lieth in-the ecclesiastical court, 
~where he may convent the executor, and:compel him: either to sue for 
that debtin a court.competent, and upon recovery and payment thereof 
-to pay it over to the legatary, or else to:make a letter of attorney to the 
Jegatary for the-recovery of the debtor thing .in aétion bequeathed in 
the name of the-executor, -to:the use of ‘the legatary. Swin. 187, 188. 
Testatrix, by will, forgives her-son-in-law a debt upon bond, and or- 
_ders itito be delivered up; her son-in-law dies in her life-time, his re- 
-.presentativeshall have the bond delivered up: although the bond would 
“have been assets.in the hands of the.executor.in respect to.creditors. 1 
ils. ¢ 78. ae rey 
8. Albeit the testator have no-such thing of his ownas is bequeathed, , 
yet, nevertheless, the legacy is good in law: therefore, if thetestator.do 
bequeath a horse orayoke of oxen, the legacy is goodin- Jaw, though the 
testator have neither horse nor ox of hisown. But whashal-make choice, 
in this case, of the thing so bequeathed? is a question notto be neglect- 
ved: and the solution is this; that if the words of the devise be directed 
to the Jegatary, -as if the testator shall.thus say, I will that A B shall 
have a horse, the choice doth belong to the legatary; but if the words. 
be direéted to the executor, as if the-testator:shall.thus say, I will that 
“my executor give to 4B a horse, the election doth ‘belong to the exe- 
-.cutor. Provided, nevertheless, that to whomsoever'the election doth be- 
dong, whether to the legatary, or to the executor, they must not be un- 
reasonable in their election, but frame themselves according to the 
-meaning of the testator; otherwise the legatary might make choice of 
the best horse in the country, and the executor of the worst, contrary 


‘to the meaning of the deceased. Swin. 188. is 
i i ie 4 Q- " 
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g. If there be two joint-tenants, or tenants in common, of /ands, and 
one of them deviseth that part which belongs to him, and dies, this is 
a good devise, and the devisee shall take such devise after the death of 
the devisor; and the surviving joint-tenant shall not take the whole by 
prior title. No. 597, §2, 4.139, Pub. Ads. : 


5 


' Where any person shall be at the time of his or her death, ‘seised or 


possessed of any estate in joint-tenancy, the same shall be adjudged to 
be severed by the death of the joint-tenant, and shall be distributed as if 


‘the same wasa tenancy in common. 4. 4. 19 Feb. 1791. — 


Buta man cannot give or bequeath, by will, any of those goods or* 
chattels which he hath jointly with another ; for, if he should bequeath 
his portion thereof to a third person, this bequeast is void: and the 
survivor, who had those goods or chattels jointly with another, shall 
have that portion so bequeathed, notwithstanding the said will. | Swin. 
wis ee ki Nai ) eaten o 
. But otherwise it is with tenants in common. God. O. L. 131. — 


e- fe 3 | ‘i , ¥ * ‘ 
But as to joint-merchants, for the wares, merchandizes, debts, or du. 


ties, that they have as joint-merchants or partners, the same shall not: 
survive, but shall go to the executors or administrators of him that 


dieth, by the law of merchants, which is part of the laws of this realm, — 


for the advancenient and continuance of commerce and trade, as being 
for the public good. Co. Litt. 182... . USL an: pate 

And, for the encouragement of husbandry and trade, it is held, that 
a stock ona farm, though occupied jointly, and also a stock used in a 
joint undertaking, by way of partnership in trade, shall always be 
‘considered as common, and not ds joint property; and there shall be 
no survivorship therein, Black. Com. 2. v. 399. — nec ii apa sp 

to. By 4§ of No. 597, widows may bequeath, by will, the crop or, 
corps standing or growing on the grounds of their dowers, or on other 
lands planted for their use. P. 139. Pub, Ads, And this is only in 
affirmance of the common law, 2. Just. 80. But by the + 27 H. 8. 
e,10. a married woman, having a jointure, shall not have any dowry of 
the residue of her husband’s lands. Nor shall the widow of a person 
dying intestate, where provision is made by this aé for her, be entitled 
to dower if she accepts such provision. 6 § 4. 4.1791. 


A parson may, by will, bequeath the crop er crops growing or stand~ 
ing on his glebe land. 4 § No. 597, 4. 139, Pub. Ads. ar. 


_ But if the testator is lessee for years, and sow the land a short time 


before his lease expires, and then dies, before the corn can possibly be — 


ripe within the term, in this case a devise thereof is void, because he 
himself could not have reaped it after the expiration of the term, if he 
had: lived. . Swine tote) fk. : ; (Ris esd hence ae il 
11. Not only that thing may be devised or bequeathed by the testa- 
tor, which is truly extant, or hath an apparent being at the time of 
the making of the wili, or death of the testator; but that thing also 
which ts not in rerum natura, whilst the testator liveth: therefore it is 
lawful for the testator to bequeath the corn which shall be sown or 
grow in such soil after his death, or the lambs which shall come of his 


* Perfonal chattels are intended. 


+ In force kere. 
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dock of sheep the next year, depasturing in sucha field. But if there 
be no such corn growing in that soil, nor any lambs arising out of that 
flock, then the legacy is destitute of effeét, because no such thing is 
extant at all, as was bequeathed. But if the testator devise a certain 
quantity of grain or number of lambs, as, for the purpose, twenty quar- 
ters of corn, or twenty lambs, and doth will. and devise, that the same 
shall be paid out of the corn which shall grow in such a field, or arise 
out of his sheep depasturing in such a ground; though not so much or 
no corn at all there grow, or not any or not so many lambs there arise, 
yet, nevertheless, the executor is compellable by law to pay the whole 
legacies entirely; because the mention of the soil and of the flock was 
rather by way of demonstration than by way of condition; rather shew- 
ing how, or by what means, the said legacy might be paid, than whether 
it should be paid at all. Stwin. 186. | ee ie 

_ 12. Those things which, after the death of the testator, descend to the 
heir of the deceased, and not to his executor, cannot be devised by tes- 
tament, except in such cases wherein it is lawful to devise the lands, 
tenements, or hereditaments. And therefore, if a man seised of land 
in fee or fee-tail, bequeath his trees growing upon the said land at the 
time of his death, this devise is not good, except as before; but if he 
devise the corn growing upon the same land at the time of his death, 
from the heir to some other person, this devise is good, albeit the land 
whereupon it groweth be not devisable. And the reason of the dif- 
ference is, because the trees are parcel of the freehold, and descend to- 
gether with the land tothe heir, and not to the executor: but it is not 
‘so of corn; for the same shall go to the executor as parcel of the testa- 
tor’s goods. And therefore, if a man be seised of lands in the right of 
his wife, and sow the land, and devise the corn growing upon the same 
land, and die before the corn be reaped; in this case the legatary shall 
have the corn, and not the wife: But it is otherwise of grass, and herbs 
not separated from the ground at the time of the death of the testator. 
If a man, seised in fee in right of his wife, do let the same lands for 
years to a stranger, and the lessee soweth the ground, and afterwards 
the wife dieth, the corn not being ripe; in this case the lessee may de- 
vise the same corn, notwithstanding his estate be determined. So also 
of tenant by curtesy, and tenant in dower. Swin. 190. 

And forasmuch as those things which, after the death of the testator, 
descend to the heir and not to his executor, are not devisable by will, 
except in such cases where lands, tenements, and hereditaments be de- 
visable ; therefore, those things which are affixed unto the freehold, are 
no more devisable than the freehold itself, as the windows, doors, 
wainscot, and suchlike. Stwin. 191. 4 Co. 64. ie 

So, if a man be seised of a house, and possessed of divers heir-looms, 
that, by custom, have gone with the house from heir to heir, and by his 
will deviseth away these heir-looms; this devise is void: for the will 
taketh effect after his death; and by his death, the heir-looms, by an- 
cient custom, are vested in the heir, and the law prefers the custom be- 
fore the devise. 1 Inst. 186. 

13. The testator may devise all goodgand chattels which he hath et 
| 1s 
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dis own right, but not those which he hath in the right of another as 
executor. Swin. 185. . a a tli Nia 
14. An administrator cannot make a testament of those goods 
which he hath as administrator, to any person dying intestate; be- 
cause he hath not any such goods to his own proper use, but ought 
therewithal to pay the debts of the dead person, and to distribute the 
rest according to law. Swin. 189. : PN ERY ey 
1s. The husband cannot devise such goods as his wife hath as being 
executrix to another; nor such things as are in aétion, as debts due to 
her before marriage by obligation or contract, unless he and his wife 
recover the same during marriage, or that he renew the bonds, and take 
themin his own name; otherwise, after his death, they remain to her. 
a LnstiB 51. , hi ren 
But the husband may, at any time during the ceverture, release a 
bond given to his wife. And where the husband makes a sett/ement, 
the bonds to his wife, being part of her fortune, will, notwithstanding 
his death, in the life-time of his wife, before the security be changed, 
be decreed in equity to his executor; he being considered, in that case, 
as a purchaser for a valuable .consideration. .Cases.in the time of L.. 
Lalb. 168. ey wr ween ki 
And although a man may, by will, dispose of all:the personal chattels 
a woman is possessed of, as they immediately vest in him on marriage, 
yet her chattels real he cannot dispose of by will, until he has made 
‘them his own, which he may at any time, if he pleases: for unless he 
exercised some act of ownership to make them his own, as in case of 
leasehold estates for years, or for years determinable upon lives, he may 
surrender the leases, and take new leases, or sell the estates, and re- 


purchase them; they will not pass by his will, but, on his death, will 
return to his wife; which, if he survives her, will be his own to all 
intents. 4 Co. Ref. 61. a aie kia 

Neither can a husband dispose, by will, ofthe wife’s paraphernalia. 


Lovelass, 36,129. 2 : ‘ 

Nor can a wife be barred of her-dewer by her husband’s will, un- 
less, after his death, she accepts of any thing given her thereby, asin 
lieu or satisfaction for her dower. Jd. 133; and 6th§ A.A.1791. © 

16. No lands, or personal estate, which shall be acquired by any per- 
son after the making of his will, shall pass thereby, (unless the said will 
be re-published; but every such person shall be considered as having 
died intestate, as to the said lands and personal estate; and the same 
shall be distributable according to the directions of this a@: 4. A. 
29° feb. 1791.) 5 ey Si EIRENE Ste 

If a man maketh his will, and. deviseth therein-al/ the lands which he 
shall have at the time of his death; and after that, he Aurchaseth lands, 
and dieth without republication, or making a new will; in this case, 
though his intent to the contrary is very apparent, yet it is a void de- 
vise: for a man cannot devise any lands but what he hath at the time 
of making his will. And this was adjudged, upon great deliberation, 
by Holt, chief justice, and the court, in the case of Bunker and Cook ¢ 
and the judgment was affirmed afterwards upon a writ of error in the 
house of lords, Feb.24,1707. Guild. 122. 
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But, by Holt, chief justice: If he refudlisheth his will, in such man-. 
ner, and with such circumstances, as are necessary to complete execu- 
tion of an original will, then the purchased lands will pass, as by an. 
original will. 11 Mod. 127. And,,in truth, this seemeth to make it a. 
new will, to all intents and purposes; and not.a republication of, the 
old one. 

_ When. a man republishes his. will,, the effect. is, that the terms and. 

words of the will should be construed to speak with regard to the pro-- 
perty he is seised of at the date of the republication, just the same as 
if he had had such additional property at the time of making his will. 
Therefore, if one devises lands by the name of B, C and D, and pur- 
chases new lands,. and republishes his will, the republication does not. 
concern such new lands, because the will speaks only of the particular 
lands B, C and D. But if the testator, in his will, says, I give a// my 
real estate, a republication will affect such newly purchased lands, be- 
cause it is then the same as if the testator had made anew will. Hey/yw 
vs. Heylyn. Cowfer. 1 30.. 
- One devises, by wiil, all the residue of his estate, of what kind or 
quality soever, to W. P..and afterwards purchases copy-hold lands, and: 
surrenders them to such uses as he shall, by his last will,.declare, limit. 
and appoint. He afterwards makes a codicil, and thereby ratifies and. 
_confirms all and every the gifts, devises and bequests in his-said will,. 
except what he had altered in the codicil, and desires the codicil may 
be annexed to and taken as part of his will,.to all intents and purposes. 
This amounts toa republication of the will, so as.to make the after-pur- 
chased copy-hold lands pass by the residuary devise. Doe and Davy.. 
Cows. 158; and Doug. 690, 691. Nozre. 


_ But a codicil, which concerneth only personal legacies, will zoz’ 


amount to a republication of the will, so as to pass lands purchased. 
after the making of the will. 2 Vern. 625. 

If a man deviseth all his lands for payment of his debts, and purchaseth. 

lands afterwards, the lord keeper said he would decree a sale, though 
there were no precedent articles. 2 Cha. Ca. 144. ; 
_ If,a.man hath a dease,, and disposeth of it (specifically): by his will,, 
and after surrenders it and takes a new lease, and after dies, the devisee 
shall not. have this last lease, because this was a plain countermand of 
his will. Golds. 93. | ‘ 

But in the case of Stirling and Lydiard, Nov. 21, 1744, where a 
man devised all and singular his leasehold estate, goods, chattels, and fer= 
sonal estate whatseever, and afterwards renewed a lease, it was held, by 
the lord chancellor Hardwicke, clearly, that the leasehold estate passed. 
by the will. He said, the objection against its passing proceeded upon. 
a mistake, that this is a specific legacy;. but it is nothing like it: for it 
is only an enumeration of the several particulars of his personal estate,. 
and is a general devise of the whole. It hath no appearance of a re- 
vocation. Suppose the testator had purchased a new lease, would not. 
that have passed? Why, then, should not a new term ina lease equally 
pass? If I were to construe this a revocation, I do not know but if 
aman were to give all his bank, East-India, aud South Sea stock, and 

should 
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should afterwards turn it into money, it might as well be insisted that 
this was arevocation. 3 Are. 199. pines e 
If a man deviseth a term for years, which he hath not at the time of 
the devise, but purchaseth some time before his death; Holt, chief jus- 
, doubted whether'this would be good. But Mr. Peere Williams 
says, that notwithstanding the doubt which the court of king’s bench 
seems to have been in in that case, it hath been clearly held to pass by 
such a will. 3 P. Will. 169. ° : ee e 
This is undoubtedly good law in England, “where a man may dispose 
of his chattels and personal estate that he shall, for the future, acquiré after 
the making of his will, to the time of his death: Gilb. 122. for a term, 
even if it should be for a thousand years, 1s only a chattel, and reckoned a@ 
port of the personal estate. Co. Litt. 46.” But the act of assembly above 
quoted has altered this principle with us. AS At Feaev gr Ay 


CHAP. Il. Form and Manner of making a Will. 


\ 4. By the 29 C.2.c.3.§ 5. entitled, An aét for prevention of frauds 
and perjuries, AU devises aad bequests of any lands, or tenements, devise- 
able either by force of the statute of wills,* or by this statute, shall be in qwrit- 
ing, and signed by the party so devising the same, or by some other jferson in 
his presence and by his express direétions, and shall be attested and subscrib- 
ed, in the presence of the said devisor, by 3 or 4 credible witnesses; or else 
| they shall be utterly void and of none effect. No. 231; ps 83, Pub. Acts.” © 

No wills, made before the 9th of April, 1734, and after the 12th of 
December, 1712, (the time when the 29 C. 2. c. 3. was made of force 
here) shall be good, unless they were made agreeable to the last men- 
tioned statute. No. 597, §1,/.139, Pud. Acts. saad ape SURE 

_ After the oth of April, 1734, every person, having any estate or in- 
terest in fee-simple, or any such estate in coparcenary, joint-tenancy, or 
tenancy in commion, in any lands, tenements, rents, services, or other 
hereditaments, in possession, reversion, or remainder, may give, dispose, 
will, or devise, to any person, (except bodies politic or corporate) by 
his last will and testament, in writing, and duly executed, according to 
an aét made in the 2gth year of C. 2d. for preventing of frauds and 
periuries, as much as in him of right belongs, is, or shall be, all his said’ 
lands, tenements, &c. or any of them, at his own free will and plea- 
Bek No. 597, § 2, f- 139) Pus. Je faaaaeaieaiel ine accitanly onli 

Any person, having right or title to any lands, tenements, or heredi- 
faments whatsoever, (feme-coverts, persons of unsound mind, and in- 
fants excepted,) may dispose thereof by will, in writing, to be signed 
by the person devising the same, or some other person in his presence, 
and by his express direction, and attested and subscribed by 3 credible 
witnesses, in the presence of the said devisor. No. 1582, § 2, /. 491, 
Pub. Acts. ati with Hien RS RAS Ie STS B.S SU 

" Sieued) Signing being only mentioned, therefore sealing is not ne- 
cessary, although it be expedient to a testament; which is not givin 
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and legally a deed, to which a seal is essential, though it hath the force 
and virtue of adeed. God. O. L.6. Wentw. 29. 

Signed by the party so devising the same.|} E. 33 C.2. Lemain and Stan- 
fey. The testator made his will, and wrote it with his own hand, and 
began it thus: 1, Fohn Stanley, make this my last will and testament; but 
did not subscribe his name; yet this was adjudged a good will, and suf- 
- ficient signing by the testator within the statute, to pass lands; it being 
subscribed, by 3 witnesses, in the presence of the testator; for his name 
being written in the will, it must be a sufficient signing within the sta- 
tute, since the statute hath not appropriated any particular place in the 
will, either top; bottom, or margin, for that purpose; and therefore 
necessarily the testator is at liberty to put it where he pleases. 3 Lev. 1: 

And it hath been said, that if the devisor only put his seal to the will, 
without signing it, this is a sufficient signing within the statute; be- 
causé signing is no more than a mark to distinguish a man’s aét, and 
sealing is a sufficient mark to know it to be his will. Gib. 93. 

And in Warneford and Warneford, E. 13 G. Qn an issue directed 
out of chancery, Raymond, chief justice, ruled, that sealing a will is sign- 
ing within the statute. Svr. 764. ; | 
_ Butin the case of Sth and Evans, in the exchequer; Dec. 6, 17515 
it was said by the lord chief baron Parker, baron Clive, and baron 
Smythe, (baron Legge being absent) that what is said by North, Wind- 
ham, and Charleton, in 3 Lev. 1. that putting a seal to a will is suffi- 
cient signing within the statute, is very strange doétrine; for that if it 
were so, it would be very easy for one person to forge any man’s will, 
by only forging the names of any two obscure persons dead; for he 
would have no occasion to forge the testator’s hand. And the barons 
said, if the same thing should come in question again, they should not 
hold that sealing a will only was a sufficient signing within the statute. 
t Wilson, 313: | 

And in the case of Grayson and Atkinson, July 175 1752, in the chan- 
cery; lord Hardwicke said, that he should have much doubted upon 
that point; for the statute requiring the will to be signed, undoubtedly 
meant some evidence to arise from the hand-writing; then, how can it 
be said that putting a seal to it would bea sufficient signing? For any“ 
one may puta seal; no particular evidence arises from that seal; com- 
mon seals are alike, and one man’s may be like another’s: no certainty 
or guard therefore arises from thence. And where an aét of parlia-~ 
ment mentions signing, it means something different from sealing. 2 
Fexey, 499. 7 | RO ied 

H. 1728. Dormer and Thurland. The will was not signed by the 
testator in the presence of the witnesses; but he acknowledged it to 
be his hand, and declared it to be his will, in their presence; and they 
subscribed their names in his presence. Lord chancellor King in- 
clined, that the will was good; but ordered the point to be reserved, 
and made a case of, for further consideration. 2 P. Will. 506. 

And in the case of Stonehouse and Evelyn, E. 1734, a will was held 
to be good, though all the witnesses did not see the testator sign it, but 
he owned it before them to be his hand. And the reporter says, that on 
kis mentioning this case to Mr. justice Fortescue Aland, he said oe 
thig 
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this was the common practice; and that it is sufficient, if one of the 
subscribing witnesses swears that the testator acknowledged the signing 
to be his own hand-writing: And it is remarkable, that the statute 
of frauds doth not say the testator shall sign his will in the presence of - 
3. witnesses, but requires these three things; Ist, that the will should’ be in 
writing; diy, that it should be signed by the testator; and, 3dly, that 
it should be subscribed by 3 witnesses, in the presence of the testator. 3 
Bye Ih he 2506 6 pine | | eS es 

And in Grayson and Atkinson, July 17, 1752,. by the lord chancel- 
lor Hardwicke: ‘At the time of making the act, and ever since, if a 
bond or deed is executed by the person who signs it, afterwards the 
witnesses are calied in, and before those witnesses he acknowledges that 
to be his hand: that is always considered as an evidence of signing by the 
ferson executing, and asan attestation of it by them. It is true, there 13 
some difference between the case of a deed and a will in this respect,. 
because signing is not necessary to a deed, but sealing is; and I .do not. 
know that it was ever held, that acknowledging his sealing without | 
witnesses has been sufficient. But, notwithstanding, that is the rule of 
evidence relating to signing. If it was, in the case of a note, or deciara- 
tion of trust, or any other instrument not requiring the solemnities of 
a deed, but bare signing; if that instrument is attested by witnesses, 
proving that they were called in, and that he took that instrument, and 
said, that was his hand, that would be a sufficient attestation of sign- 
ing by him. That is the rule of evidence; and there is nothing in 
this aét to take it out of the general rule. 2 Vexey, 457. ; 
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 Attested and subscribed in the presence of the said devisor| It hath 
been ruled in equity, that a will of lands, attested by 3 witnesses, who 
subscribed their names at the request of the testator, though at several 
times, is a good will, though the witnesses were never once present to-. 
gether. Guild. 92. Vin. Devise. N. 10, 12. ce ke 
Feb. 1, 1742. ones and Lake. A special verdict was found upon” 
an ejectment; the case’was, the testator signed and executed his will in 
December, 1735, in the presence of 2 witnesses, who attested the 
same in his presence; aiterwards, in the year 1739, he, with his pen, ~ 
went over his, name, in the presence of a 3d witness, who. subscrib- 
ed his name in the testator’s presence, and at his request. And the 
question was, whether this was a due execution within the statute. For 
the heir at law it was argued, that the statute requiring 3 witnesses 
to subscribe in the testator’s presence, must intend they should be all 
present together; otherwise there is not that degree of evidence which 
the statute requires: for an attestation of 3 witnesses, at different 
times, has only the weight of one witness. MW ztnesses toa will not 
only attest the due execution of toe will, but likewise the cafaczly of the 
testator at the time of execution. A man may be sane at the time 2 
‘witnesses attest, and insane when the 3d attests. It cannot be con- 
sidered as a will, till.the 3d witness hath signed, for that completes 
the act. The,will here is dated in’1735; suppose lands purchased af- 
ter the date, and before the attestation by the 3d witness, will the 
lands pass? certainly not. . On the other hand, it was argued for the 
deyisee, thata will, executed betore 3 witnesses, though at 3 different 
De | Me: times, 
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4iimes, is good; the statute not requiring they should all be present at 
the.same time. The requisites under the statute are, that the testator 
should sign in the presence of 3 witneses at least, and that they should 
attest in his presence. Tt would therefore be adding new requisites, 
which the a& dees not mention, and, in effect, be making a new law. 
By the lord chief justice Lee: ‘This case depends upon the words 
.of the statute. “I'he requisites in the statute are, that 3 witnesses should 
attest his signing, but it doth not dire¢t that the 3 witnesses should be 
all present at the same time. Here you have the oath of 3 attesting 
witnesses. ‘This is the degree of evidence required by the statute. And 


the same credit is given to 3 persons at different tigies, as at the same- 


atime. We cannot carry the requisites farther than the statute directs. 
The aé is silent as to this particular. It would.therefore be making a 
Mew requisite. The signing is the same act reiterated. ‘Lhe testator 
went over his name again, and -declared it to be his last will. And 


judgment was given against the ‘heir at law. 2 Atkyas, 176. 

E. 31 G. 2. Carleton on the demise of Grafix v. Griffin. Ona spe- 
isl verdi@ it was stated, that Yoha Griffin, on the 2d of May, 1752, 
wrote upon a sheet of paper with his own hand, as follows: “ Know 
«¢ all men by these presents, that I, ohn Grifin, make the after-mention- 
“ed my last will and testament ;” and therein he made several dispo- 
sitions of his real and personal estate; and subscribed it at the same 
time when he wrote it; but there was no seal or witness to it. And 
on the sth of January, 1754, he wrote on the same sheet of paper, 
<< Memorandum. Whereas I have laid out on a lighter [and so on]— 
<¢ all these, at my death, shall be at my wife’s disposal: And this not 
é¢ to disannul any of the former part made by me on the 2d of May, 
“1752. Witness my hand, John Griffin.” All this latter writing 


related only to the personal estate; and he subscribed it in the presence | 


of 3 witnesses; and then he took the said sheet of paper in his hand, 
and declared it to be his last will and testament, in the presence of the 
‘said 3 witnesses; and then delivered it to them, and desired they would 
attest and subscribe it in his presence, and in the presence of each 
other; which they accordingly did. Upon this special case, one ques- 
tion reserved for the opinion of the court was, whether the republica- 
tion of the said 1st will (made in 1752) upon the sth of January, 
1764, be a publication, or republication, of his ast will, within the 
statute. It was argued, that this was no good willto pass lands, beyond 
all doubt, till the gth of January, 1754; and what happened then, was 
neither a publication, nor a republication sufficient to make it a good 
will within the statute. -Here are:2 distinct instruments, at 2 different 
times; the 1st unattested, relating :to the real estate; the 2d, signed, 
published, and attested according to the statute, relating to the personal. 
But the ist was originally bad, and could not be made good by the 
subsequent transaction.—By lord Mansfield and the court: The case 
‘is accurately stated; for it is not: » :ed to be either a will, or a codicil, 
‘but a sheet of paper written. Itisa will of an illiterate man, drawn 
by himself. At ist, in 1752, the testator did not know that any wit- 
nesses were necessary. In 1754, he had found that they were neces- 


gary. ‘Then he makes a subsequent disposition; which is a memo- 
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yandum to be added to it. But he doth not call this a codicil; nor 
doth the case state it to be so. He plainly considers the whole as one 
entire disposition; and he expressly declares in the latter, that he doth 
not thereby mean to disannul any part of his former devise or disposi- 
tion. There is not a tittle in the latter that relates to the real estate; 
therefore the only intent of having the 3 witnesses, was, and mustbe, 
to authenticate the former. The signing the former does no harm; 
jt makes it more solemn, but doth not hurt it. Then the publication 
of it is, as of a will, He takes up the sheet of paper; and holding up 
the said sheet of paper, says, it is my will, And certainly, he did not 


_ mean a part of it gnly, but the whole of it. And he desires them to 


attest it. All this must relate to the whole that was written on this 
paper. It must be considered as one entire will, made at different 
times, and attested agreeably to the statute. Andaman is not obliged 
to make his whole will all at the same time. Burrow, Mansf. 549. 

In the presence of the said devisor] E. 3 Fa. 2. Shires and Glascock. 
The question was, whether the will was made according to the statute; 
for the testator had desired the witnesses to go into another room, seven 
yards distant, to attest it, in which there was a window broken, through 
which the testator might see them. By the court; the statute requireth 
attesting in his presence, to prevent obtruding another will in the place 
of the true one: it is enough if the testator might see ; it is not necessary 
that he should aétually see them signing; for, at that rate, if aman should 
but turn his back or look off, it would vitiate the will. Here the sign- 
ing was in the view of the testator; he might have seen it, and that ts 
enough. 0, if the testator, being sick, should be in bed, and the cur- 
tain drawn. 2 Salk. 688, | yea Peet 

So, where a wiil was attested by witnesses in an attorney’s office, when 
the testatrix was in her carriage, where she might see them through the 


~ 


windows thereof, and of the attorney’s office, it was adjudged to be 


well attested. Cassoonand Dade, H. 1781. Brown's, Cha. Rep. 99. And 
the same. principle is laid down in Doug. 230. a ah ae 4 

But if the witnesses subscribe their names to the will, in a room ad- 
joining to that where the testator lay, but out of his sight, so.as he 
could not see them subscribe their names; this is no good will within 
the statute to pass lands, because the witnesses in that case did not sub- 
scribe their names in the testator’s presence. Gil. 93. oie 

But it is not necessary that it affear upon the face of the. will to have 
been signed in the presence of the devisor: as in the case of Hands and 
Fames, E.g G. 2. In ejeétment, brought by the plaintiffas heir at law, 
the question was, ona case, by consent, left to the opinion of the court, 
whether it shall be left to a jury to determine, whether the witnesses 
to a will (being all dead) did set their names in the presence of the tes- 
tator, and this merely upon circumstances, without any positive proof, 
By the court; This is a matter fit to be left tothe jury. ‘The witnesses, 
by the statute, ought to set their naraes as witnesses, in the presence of 
the testator; but it is not required by the statute that this should be taken 
notice of in the subscription to the will; and whether inserted or not, 
it must be proved: if inserted, it doth not conclude, but the contrary 
may be proved; and if not conclusive, when inserted, the omnia 
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thereof shall not conclude that it was not so: and therefore it must 
be proved, by the best proof that the nature of the thing will admit of. 
Comyn. 531- ; 

And in the case of Croft and Pawlet, E. 12 G, 2. Upon a trial at 
bar, concerning the execution of a will, it did not appear upon the 
face of it, that the attestation of the witnesses was made in the presence 
of the testator; which being objected to, a case was cited, where lord 
chief justice Eyre held it a matter proper to be left to a jury, whether 
they believed it to be so done or not; And Mr. justice Chappel cited a 
case to the same purpose; to which the court assented; and they held 
it not to be necessary to be inserted in the will, that the attestationwas 
in the presence of the testator, though, by the statute, it is necessary 
that it should, in fact, be so attested. Vin, Devise. N, 9. 

By three or fouy credible witnesses | M.1 W. Lea and Lif. The tes- 
tator made his will in writing, subscribed by two witnesses, and therein 
devised his lands, Afterwards he madea codicil, in which his will was 
recited; and this also was attested by two witnesses, one of which wit- 
nesses was a witness to the will, but the other was anew witness. The 
question was, whether this new witness should make a third to the 
will: And it was adjudged that he should not, It is true, here are 
three witnesses to the intent and will of the testator ; but there are only 
two to his will in writing; It is true, likewise, that there are two wit- 
nesses to the codicil; but those are not witnesses to the written will: 
so that there wants one witness to the will in writing. Salk. 395. 

Credible witnesses| M. 34 Ch. 2. Hudson’s case. wo witnesses 
swore, that the testator did not publish it as his will, but that another 
guided his hand, and that the testator made his mark, but said nothing, 
nor was he capable. On the other side it was proved, that the testator 
had made 2 former wills, and in them had devised his land, in the like 
manner as by this will, and that he died of a consumption, and was sen- 
sible to the last; and that 3 days after making his last will, he was sen- 
sible and able to discourse, and sq continued till within 6 days of his 
death; hereupon it appeared, that the witnesses had been dealt with. 
To which the counsel on the other side urged, that if the witnesses were 
not tobe believed, then there would not be 3 witnesses to the will, and 
so no will within the statute. ‘T’o which Pemberton, chief justice, an- 
swered, that if there were 3 witnesses to.a will, whereof one was a thief 
or person not credible, yet the words of the statute being satisfied, and 
he kaving collateral proof to fortify the will, he would direct a jury to 
find it a good will; and as to this case, he said it was not probable, that 
" aperson in his senses (as they are not able to disprove him to be) would 
suffer another to guide his hand to a writing and not say any thing ; and 
that therefore they took ithe did publish it: And he remembered Dig- 

es’s case, where the scrivener wrote the will, and 2 others were witnes- 
ses; the scrivener swore the testator was compos, and the 2 other swore 
he was not compos. The court stopped these 2 from going away till ver- 
di& was brought in, which found the willa good will, and then com- 
mitted the 2 witnesses to the Fleet; for if this was suffered, it would be 
in any man’s power to. destroy another’s will. So, likewise, did the 
. court 
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court here commit the witnesses, and took security of the plaintiff to 
prosecute them for perjury. Sézm. 79. ack an 
And in the case of Alexander and Clayton, E. 8. G.3. where a wo- 
man had sworn against her own attestation, Mr. justice Yates said, she 
ought not to have been admitted to give this evidence. And lord Mans- 
field observed, that it is of terrible consequence that witnesses to wills 
should be tampered with to deny their own attestation. But, he said, 
that will not invalidate the will: for there are cases where one witness 
hath supported a will, by swearing that the other two attested, though 
those two have denied that they did so. Bur. Mansf. 2224. 
Ini L. Raym. 86, it is said, that if the spiritual court refuse the evi- 
dence of the son to prove a will in which the father is a legatee, no 
prohibition is grantable. And before the delegates: There were 3 wit- 
ness to prove a nuncupative will; 2 of them were without exception, 
and the 3d was son to the legatee.. The statute of frauds requires 3 com- 
petent ‘witnessess; the question therefore was, whether these 3 were 
sufficient, the son not being an evidence by the spiritual law; and ad- 
judged, that they were; because 2 only were required by the spiritual 
law, and the 3d was a good witness within the intent of the at&t of 
frauds. . ape 
_ And although it was a general rule in the Roman law, that no one _ 
should be permitted to bear testimony in his own cause, yet legataries 
were allowed to give evidence upon this distinction, that they were 
particular, and not tiniversal successors, and that a testament would be 
valid without legataries. ‘The difficulty also, which must frequently 
have occurred, in obtaining so great a number of witnesses as seven, 
aight probably induce the Romans to be less striét, as to the persons 
whom they admitted upon this occasion. But by the practice of the 
ecclesiastical courts of this kingdom, which have the sole cognizance 
of the validity of all wills, as far as they relate to personal estate, no le- 
gatee, who isa subscribed witness to the will, by which he is benefit- 
ed, can be admitted to give his testimony, ia foro contradidforio, as to 
the validity of the will, till either the value of his legacy hath been paid 
to him, or he hath renounced it; and in case of payment, the execu- 
tor of the suppesed will must release all title to any future claim upon 
such supposed legatee, who might otherwise be obliged to refund, if 
the will should be set aside; and a release, in this case, is always made, 
to the intent, that the legatee may have no shadow of interest at the 
time of making his deposition. The same praétice also prevailed at 
common law, in regard to witnesses, who were benefited under wills 
disposing of real estate. And if a legatee, who was a witness to a will, 
had refused either to renounce his legacy, or to be paid a sum of mo- 
ney in lieu of it, he could not have been compelled by law to divest 
himself of his interest; and whilst his interest continued, his testimony 
was useless. And this was determined in the case of Azstey and Dozo- 
sing, E. 19 G. 2. which was thus: James Thompson, esquire, made 
his will, by which he disposed of his real estate, and gave to one John 
Hailes, and his wife, £ 10. each, for mourning, and an anauity of 
£ 20. to Elizabeth Hailes, the wife of John. This will of James 
Thompson was regularly attested, as the statute directs, by three wit- 
nesses 
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nesses, of which number the above-named John Hailes was one; and 
he refused: to be paid £ 20. in lieu of his wife’s legacy and his own, 
The cause was thrice argued at the bar, andthe judges of the king’s 
bench were unanimously of opinion, that 4 right to devise lands is not a 
common law right, but depends upon powers given by statutes; the par- 
ticulars of which are, that a wiil of lands must be in writing, signed 
and attested by three credible witnesses, in the presence of the devisor : 
that these were checks to prevent men irom being umposed upon; and 
certainly meant, that the witnesses to a will (who are required to be 
credible) should not be persons who are entitled to any beneat under 
has will; and that therefore John Hailes was not a good witness. (Str. 

1254:). ‘But this very singular case, and the unanimous opinion of the 
judges upon the meaning and intent of the statute of frauds and perju- 
ries, gave rise to the a¢t of parliament here following. Harr. Fustin. 
B, 2, fi. 495 50. 

Which act is that of the 25 G. 2. c. 6. and runs thus: Whereas some 
doubts have arisen on the at for prevention of frauds and ferjuries, who shals 
be deemed legal witnesses ei the intent of the said aéf ; 1t is enacted, that 
if any person shall attest the execution of any will or sodiatl which shall be 
made after Fune 24,1752, to whom any beneficial devise, legacy, estate, in- 
terest, gift, or af:fointment, of, or affecting any real or personal estate, (other 
than, and except charges on lands, tenements, or hereditaments, for payment of 
any debt or debts) ‘shall be thereby given or made ; such devise, legacy, estate, 
interest, Sift, or af porntment, shall, so far only as concerns such ferson at~ 
testing the execution of such will or diet or any person claiming under him, 
be utterly null and void; and such person shall be admitted as. a.witness to 
the execution of such will or codicil, within the intent of the said ad, not- 
withstanding such devise, legacy, estate, interest, gift, or affointment, men- 
tioned in such will or codicil. § 1. 

And in case, by any will, or codicil, any lands, tenements, or hereditaments, 
are or shall be charged leh any debt or debts, and any creditor, whose 
debt is so charged, hath attested, or shall attest the execution of such will or 
codicil; every such creditor, joae Mtandine such charge, shall be admitted 
as a witness to the execution of such will or codicil, within the intent of the 
said Ob. § Bs 

And if any person hath attested the execution of any will, or codicil, al- 
ready made, or shall attest the execution of any will, or naiek which shall 
be made on or before June 24, 1752, to whom any legacy or bequest is or 
shall be thereby given, whether charged upon lands, tenements, or heredita- 
ments, or not; and such person, before he shall give his testimony concerning 
the execution of any such will or codicil, shall have been paid, or have accept- 
ed, or released, or shall have refused to accept such legacy or bequest, upon 
tender made ther eof; such person shall be admitted as a witness to the exe- 
cution of such will or codicil, within the intent of the said adt, notwithstand- 
ing such legacy or bequest. & 3. | 

Provided, that in case of such tender and refusal as aforesaid, such 
person shall Be in no wise entitled to such legacy or bequest, but shall te for 
ever afterwards barred therefrom; and in case of such acceptance as afore- 
said, such person shall retain, to his own use, the legacy or bequest which 
shall have been 50 paid, satisfied or accepted, notwithstanding such will or 
codica 
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todicil shall afterwards be adjudged or determined to be void, for want of 
due execution, or for any other cause or defect whatsoever. § 4. ons 
And in case any such legatee as aforesaid, who hath attested the execu- 
tion of any will, or codicil, already made, or shall attest the execution of any 
will, or codicil, which shall be made on or before the said 24th day of Fune, 
1762, shall have died in the life-time of the testator, or before he shall have 
received or released the legacy or bequest so given tohim as aforesaid ; and be- 
fore he shall have refused to receive such legacy or bequest, on tender made 
thereof; such legatee shall be deemed a legal witness to the execution of such 
2vill, or codicil, within the intent of the said act, notwithstanding such legacy 
er bequest. § 5. ae 
~ Provided always, that the credit of every such witness, so attesting the ex- 
' ecution of any such will, or codicil, in any of the cases in this act before men- 
tioned, and all circumstances relating eh shall be subject to the const- 
deration and determination of the court dnd the jury, before whom any such 
witness shall be examined, or his testimony or attestation made use of ; or of 
the court of equity, in which the testimony or attestation of any such witness 
shall be made use of ; in like manner, to all intents and purposes, as the cre- 
dit of witnesses in all other cases ought to be considered of and determined. § 9. 
And no person, to whom any beneficial estate, interest, Sift, or appoints 
ment, shall be given or made, which is hereby enacted to be null and void 
as aforesaid, or who shall have refused to receive any such legacy or bequest, 
on tender made as aforesaid, and who shall have been examined as a witness 
concerning the execution of such will or codicil, shall, after he shall have 
been so examined, demand, or take possession of, or receive any profits, or 
benefit, of, or from, any such estate, interest, gift, or appointment, so given 
or made to him, in, or by any such will or codicil ; or demand, recerve, or 
accent any such legacy or bequest, or any satisfaction or compensation for 
the same, in any manner, or under any colour or pretence whatsoever. § 7. 
Provided, that nothing herein shall extend to the case of any heir at law, 
or of any devisee in a prior will or codicil of the same testator, executed ana 
attested according to the said recited act, or any person claiming under them 
respeGively, who has been in quiet possession for the space of 2 years next 
preceding the 6th day of May, 1751, as to such lands, tenements, and here- 
ditaments, whereof he has been in quiet possession as aforesaid, nor to any 
will or codicil, the validity or due execution whereof hath been contested, in 
any suit in law or equity, commenced by the heir of such devisor, or the devi- 
see in any such prior will or codicil, for recovering the lands, tenements, or 
hereditaments, mentioned to be devised in day will or codicil so contested, or, 
any part thereof, or for obtaining any oiher judgment, or decree, relative 
thereto, on or before the 6th day of May, 1751, and which has been already 
determined in favour of such heir at law, or devisee in such prior will or 
eodicil, or any person claiming under them respectively, or which is still de~ 
fending, and has been prosecuted with due diligence; but the validity of 
every such will or codicil, and the competency of the witnesses thereto, shall 
be adjudged and determined in the same manner, to ali intents and furposes 
as if this act had never been made. §.8. = Hats panei dye | 
' Provided nevertheless, that no possession of any heir at law, or devisee im 
such prior will or codicil as aforesaid, or of any person claiming under them 
respectively, which is consistent with, or may be warranted by or under if 
wi 
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will or codicil, attested according to the true intent and meaning of this ad, 
or where the estate descended, or might have descended, to such heir at law, till 
a future or executory devise, by virtue of any will or codicil, attested according 
to this aét, should or might take effect, shall be deemed to be a possession within 
the intent and meaning of the clause herein last béfore contained. § 9. 

This aét shall extend to such of the British colonies in America, 
where the said aét, 29 C.2. c. 3. is, by act of assembly, made, or, by 
usage, received as law; or where, by att of assembly or usage, the at- 
testation and subscription of a witness, or witnesses, are made necessary 
to devises of lands or hereditaments; and shall have the same force, in 
the construétion of, or for the avoiding of doubts upon, the said aéts 
of assembly, and laws of the said colonies, as the same ought to have 
in the construction of, or for the avoiding doubts upon the said 29. 
Crates 3. 5G 10%. outs | ui 
_ As to cases arising in any of the said colonies in America, no such 
devise or legacy as aforesaid, shall be made void by this act, unless the 
will or codicil whereby such devise or legacy be given, be made after 
the 1st of March, 1763. § 11. Tae i thd tah | 

Although it has never been determined judicially, whether this act is 
of force and operates with us, and that I had such great doubts upon it, 
notwithstanding the declaration in the roth §, as not to insert it in the 
compilation of the public laws; yet, finding that there is a very great 
difference of opinion amongst the gentlemen of the bar concerning the 
same, Ihave inserted it here, for the satisfaction of those who consider 
it as of force, and to give those of adverse sentiments a further oppor- 
funity of canvassing the subject, and of bringing it, one day or other, 
to a legal decision. | ian 
_ Mr. Lining, the ordinary of the district of Charlestown, to whom 
Tam extremely obliged for a great deal of useful information upon the 
several subjects contained in the official part of this book, assures me 
that there has been but one case where there could have been any con- 
test: but that the witness to the will, renouncing the devise, and there- 
by removing the objection, was sworn and examined. ‘This was in the 
case of Egan v. Egan, which was contested in July, 1786, and the de- 
cree given thereon in Jan. 1 788. 

An executor, who takes no beneficial interest, is a competent witness 
to prove the testator’s sanity. Doug. 134. 

If a person interested execute a surrender or release, he is an admis- 
sible witness, although the surrenderee, &c. should refuse to accept the 
surrender or release. Jd. 

It is no objection to an executor’s testimony, that he may be liable 
to actions as executor de son tort. Jd. 136. 3 

The famous case of Wyndham and Chetwynd, which settled the 
law on this point, in England, is to be found in Ist Burrow, 414; af- 
‘terwards, in ¢ G. 3. the case of Hendson v. Hersey, was argued before 
lord c. j. Pratt (afterwards lord Camden) and the 3 puisne judges. His 
lordship differed from the opinion given by lord Mansfield in the case 
cited above, but the 3 other judges acquiesced in lord Manstield’s op1- 


nion, which confirmed the former decision, and settled the law in botls : 


courts. For l.c.j. Pratt’s opinion, see 4 Burn’s Ecclesi. Law, p. 86. 
L In 
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In the case of Peadock and Mackender, H. 28 G,2. Ona special’ 
case reserved at the assizes, the question was, whether one of the wit- 
nesses to the will was 4 sufficient witness within the statute, who, before 
the time of attestation, had been indicted, tried, and convicted for steal. - 
ing a sheep, and was found guilty to the ‘value of rod. and had. 
judgment of whipping, After 3 arguments at the bar, the whole court 
of common pleas were clearly of opinion, that he was not a compe- 
tent witness; and laid it down asa ule, that it is the crime that creates. 
the infamy, and takes away a man’s competency,. and not the punish- 
ment for it; and it is absurd and ridiculous to say it is the punishment. 
that creates the j infamy. ‘The pillory has been always looked upon as. 
infamous, and to take away a man’s s COmpetency as a witness. But to- 
shew the absurdity of this notion; suppose a man is convicted on the 
statute against deer-stealing, there is a penalty of £ 30. to be levied by: 
distress, and-if he. has no distress, he is to be put in the pillory: so that 
if the pillory be infamous,. the person convicted (according to this na-- 
tion) will be so if he has not £ 30. but if he has £ 30. he will not be 
infamous. Petit larceny is felony. And there is no case where a per- 
son convicted thereof was-ever admitted to be a witness, 2 Wils.18. 

2. A written will of goods and chattels is not altered as to this matter: 
by the said statute, but continues as it: -was before.. 

If any will, in writing, shall contain devises of real estate, and also. 
legacies of goods and chattels, and such will cannot be proved so as to: 
pass the real estate, the same shall not, for that cause, be void, as to the 
bequests of the goods'and chattels. Ne. 1582, § 7, 4-491, Pub. ABs. 

Tf it be certain and undoubted, that the testament is written or sub-- 
scribed with the testator’s own ‘hand, in this case the testimony | of wit- 
nesses is not necessary; but if it be doubtful whether the testament were 
written,. or subscribed, 1e testator, in this case the testimony of. 
Witnesses is. necessary, to ¢ 1 the-same to be the. testator’ $ own hand. 
Swin. 353. F 

And although: witnesses to prove the will may be necessary, yet. it 
doth not seem “to be of absolute necessity that the names of these wit- 
nesses should be by them subscribed to the will. 

In the case of Liméery against Mason. and Hyde, T, 8 G. 2. oer 
cases were cited wherein these stria formalities were determined not 
to be requisite: as in the case of Wright and Walthoe, H. 1710, Tt 
were 3. testamentary schedules, whereof 1 was withon oe 
was written Iz winess, but there was no witness; the 3d con luded ab-- 
ruptly : yet being written by the testator, they were declared to be his. 
will. Comyn. 452. 

Soin oy case a ole lick and Pollet, ne _ Before the delegates. 


ad a a was wr ritten, but a died before any other execu 
eer yet it was held a good will. For though the first sentence for it~ 
was reversed upon appeal, yet it was aiterwards athrmed by the delegates. : 
Gomyn. 45%. : : 
"And by Gilbert, chief baron: If a will be made of goods, and writ-- 
ters 
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ttenrin the party’s dwn hand, without any witness at all; it is allowed to 
‘be good, and the statute doth not require any witnesses to chattels only. 
vGilb, Ref. 260. 

And even supposing a man’s will, beginning, I Thomas Overburg, 
but not in his. (T’. O.) hand-writing, and to which there is no subscrib- 
ng witness; if it can be proved that such will was written by T.O’s. 
directions, it shall be-deemed and held avalid testament. 2 Black. Com. 
501. 
; In the case of Brown and Heath, 1 721. A will of a real and personal 
estate was prepared in order to be executed, though there were several 
-blanks in it, and the testator died before execution; yet it was held 
_a good will for the personal estate: and though more was intended to 
sbe done, yet it shall be good for what is done. Comyn. 453. 

So in the case.of Loveday and. Claridge, 1730. "The testator intend- 
ing to make his will, pulled a paper out of his pocket, wrote down 
some things with ink, some-with a pencil, and:though it had no con- 
clusion, but appeared to be a draught which he intended after to finish, 
-for it was not signed, but had at-the end a calculation of his effects, an 
account of his tea table, and an order to pay.a dividend of stocks; yet 
it was held to be a will. Comyn. 452. - 

So in the case where the testator gave-instructions to make his will 

of his real and personal estate; and when it was brought to him, he 
made several alterations, and then wrote the whole over: ag altered with 
his own hand; this. being found in his study, though net signed or seal- 
ed, was held a good will (as to the personal estate). -It is true, the rst 
Sentence was, that. he died intestate; but. that was reversed by the dele- 
gates. Comyn. 453. ) bi i yea 
But itis the safer and: more prudent way, and leaves less in-the breast 
of the ecclesiastical judge, if it be signed or sealed by the testator, and 
published in-the:presence of witnesses. -Black»Com. 2 vol, SOL. 
3. By the same statute of the. 29-C. 2. c. 3..§ 7. Al declarations or 
creations of trusts.or confidences, of any lands, tenements, or heveditaments, 
shall be manifested anid proved by some writing, signed by the party who is, 
by law, enabled to declare such trust, or by his last will in writing ; or else 
they shall be-utterly void and of none effet. No. 331, p. 83, Pub. Ads. 

And all grants and assignments of any trust or confidence shall likewise 
be in writin: , signed by the party granting or assigning the same by such 

4ast will or devise; or else shall be.utterly vord and of none effec. ‘SO.1) Ed, 

4. A nuncupative testament is, when the testator without, any writ- 

ing, -doth declare ‘his «will, before a sufficient number of witnesses. 
Swin. 58. ‘ . 
By the aforesaid statute, 29.C. 2. ¢. 3..§19. No-nuncupative will shal 
be good, where the estate thereby bequeathed shall exceed the value OF ch 40% 
that is not proved by the caths of 3 witnesses at the least, that were present 
_at the making thereof ; nor unless it be froved, that the testator, at the time 
of pronouncing the same, did bid the fersons present, or some of them, bear wit- 


ness that such was his will, or to that effec; nor unless such nuncupative 


will were made in the time of the last sickness of the deceased, and in the 
house of his habitation or dwelling, or where he hath been resident for the space 
«of 10.days or more before the making of such will, except where such person 
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was surprized or taken sick, being from his own home, and died before he 
returned to the place of his dwelling. No. 331, p. 84, Pub. Acts, a 
~ But this clause has been altered by the 4th § of No. 1582. For no 
nuncupative will shall be good where the estate thereby bequeathed 
shall exceed the value of £ 10. sterling, that is not proved by the oaths 


-of 3 witnesses at least, who were present at the making thereof, and 


bid by the testator to bear witness that such was his will, or words 
to that effeét; nor unless such will was made in the last sickness of 
the deceased, in the house or place where he or she shall die. P. 491, 
And after 6 months passed after the speaking of the pretended testamen- 
tary words, no testimoney shall be received to frrove any will nuncupative, 
except the said testimony, or the substance thereof, were committed to writing 
within 6 days after the making of the said will. § 20. 29 C. 2. c. 3: No. 
331, p. $4, Pub. Acts; and § 5, No. 1582, p.491, Pub. Acts.< 
And then 12 months shall be allowed, and no more, for the probate of suck 
qwilly Nov 682.5 55D. 401, Pub, Ager or) 3) CI a 
And no letters testamentary, or probate of any nuncupative will, shall pass 
the seal of any court, till 14 days at the least after the decease of the testator 
be fully expired. 29 C.2.¢.3.§21. No. 331, p. 84, Pubs: Acts. Nor 
shall any nuncupative will be, at any time, received to be proved, unless fro- 
cess have first issued to call in the widow or next of kindred to the deceased, 
to the end they may contest the same if they flease. §21. 29 C.2.¢.3. 
No. 331, p. 84, Pub. Acts; and §.5, No. 1582, p. 491, Pub. Adts. 
Provided, that, notwithstanding’ this aét, any soldier being in atiual mili- 
tary service, or any mariner or seaman being at sea, may dispose of his move- 
ables, wages, and personal estate, as he might have done before the making 


1592, p. 49%, Pub, Ags cig fi, ae a ; 
And by the 4 An. c. 16. AUl such witnesses as are and ought to be al- 
lowed to be good witnesses upon trials at law, by the laws and customs of. 
this realm, shall be deemed good witnesses to frove any nuncupative will, 
or any thing relating thereunto. §14, No. 331, P95 Pub. Adiss eo 
' All witnesses which are good witnesses at trials at common law, shall be 
good witnesses to prove a nuncupative or verbal will, made of goods and, 
chattels, agreeable to the aforementioned statute (of C.2.) for preventing 
frauds and ferjuries. No. 5975 § 3, p- 139, Pub, Acts, ©. 
By the oaths. of 3 witnesses at the least} T. 1704. Philips and the parisn 
of St. Clement, Danes. Dr. Shallmer, by will tn writing, gave £200. to 
the parish of St. Clement Danes; and after, Prew the reader coming 
to pray with him, his wife put him in mind to give £ 200. more 
towards the charges of building their church; at which, though Dr. 
Shallmer was at first disturbed, yet afterwards he said he would give it, 
and bid Prew take notice of it; and the next day bid Prew remember 
of what he had said to him the day before, and dies that day. With-_ 


of this adt. §23.29C 2.03. N 0. 331, p- 84, Pub. Adts; and §6, No. 


in 3 or 4 days after, the doctor’s widow put down a memorandum in es. ; 
“writing st the said last devise, and so did her maid. Prew died about a 
i 


month’ after; and amongst his papers was found a memorandum of. 
his own writing, dated 3 weeks after the doctor’s death, of what the 
doctor said to’ him about the £200. and purporting that he had put 
‘ hs F- (pete ht Ore op UE 6 V mE eau ; ; ; al it 
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4t in writing the same day it was spoken; but that writing, which 
was mentioned to be made the same day it was spoken, did not appear ; 
and these memorandums did not expressly agree. About a year after, 
- on application of the parish to the commissioners of charitable uses, 
and producing these memorandums and proofs by Mrs. Shallmer and 
her maid, they decreed the £ 200. Buton exception taken by the ex- 
ecutor’s, the decree was discharged of this £ 200. and the lord chan- 
célior held it not good, because it was not proved by the oath of 3 wit- 
nesses: for though Mrs. Shallmer and her maid had made proot, yet 
Prew was dead, and the statute in that branch requires not only 3 to 
be present, but that the proof shail be by the oath of 3 witnesses: 1 
Abr. Cas. Eq. 404. he us Wa eo 

- 'Testator being about to alter his will, and leave his nephew £100. 
his executor, being present, tells him he need not alter his will, for 
he would pay his nephew the £100. which, after the testator’s death, 
he refuses to do: the lord chancellor declared this a fraud upon testa- 
tor, and decreed payment of the £ 100. the legacy being proved by 3 
persons. 1 Wilson, 227. 

’ Letters testamentary or probate of any nuncupative will] H. 22 &23 
C.2. Verhorn and Brewin. An administrator brought a bill to discover 
and have an’account of the intestate’s estate: the defendant pleaded, 
that the supposed intestate made a nuncupative will, and another per- 
son executor, to whom he was accountable, and not to the plaintiff as 
administrator. But decreed, that though there was such a nuncupa- 
tive will, yet it was not pleadable against an administrator before it was 
proved. 1 Chan. Cas. 192, 0 ner 
’ Hence we may perceive, that this will extends only to personal estate: 
that the testamentary words by which it is to be made, must be spoken 
with an intent to bequeath, not any loose idle words in the sick per- 
son’s illness; for he must require the by-standers to bear witness of 
such his intention : that it must.be made at home, or among his fami- 
ly or friends, unless by unavoidable accident, to prevent impositions 
from strangers; and it must be in his last sickness ; for, if he recovers, 
he may alter his disposition, and has time to make a written will: that 
it must not be proved after 6 months from the making, unless it were 
put in writing within 6 days from that time; nor yet too hastily, as 
not until 14 days after the testator’s death, nor till legal notice hath 
Deen given to his widow or next of kin. Black. Com. 2 vol. sot. And 
that the probate of such will shall not be admitted after 12 months. 
The legislature having thus provided against any frauds in setting 
up nuncupative wills, by such a numerous train of requisites, that the 
thing itself is fallen into disuse, and hardly ever heard of but in the 
only instance where favour ought to be shewn to it, when the testator is 
surprized by sudden and violent sickness. Id =. 
- s, A codicil, by intendment of law, is either to alter, explain, add, 
or subtraét something from the will; and wherever it is added to a tes- 
- tament, and the testator declares that it shall be in force, in such case, 
if the will happens to be void for want of those solemnities required by 
law, yet it shall be good as a codicil, and be observed by the admini- 
strator: it is true, executors cannot regularly be appointed in a codi- 
oe 2 J : ‘ en's 4 ‘ Cll, 
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scil, but yet they may be substituted according to the will of the testa- 
tor, and the codicil is still good. Swix. 14. — “ re. 

M. 31 -C. 2. Stoniwell’s case. The testator made his wife executrix 
and residuary legatee; but she dying in his life-time, he, by a codicil 
nuncupative, devised to. all which, by will, he had given to his wife, 
and died. The. question was, whether this nuncupative codicil was 
good, notwithstanding,the statute before mentioned; and adjudged that 
it was, and as it were a new will for so much as he had given to his 
wife, and that it did not alter his written will, for there was no such will, 
the operation of it being determined by the death of the wife, a 
the testator, who was her husband. Raym. 334. 

Lord Mansfield decreed, 20 Nov. 1723, that a testator, signing and 
publishing his codicil, ‘(wherein he says, I ratify and confirm my 
will) in the presence of three witnesses, was a republication of his wiil, 
and both together made but one will. Acherley and Vernon. Comyns, Ren 
482. See ae the case of Doe v. Davy. Cow). 158. and Deas 699, 
691. Note. And Heylyn v. Heylyn. Cowf. 130. : 

Ifan executor be named in the first testament, and none in ‘the se-. 
cond will, then the-first testament shall stand, and the. datter shall be 
added only by way of codicil. Swim. _ 

Although no man.can die with 2 testaments, because tl the Jatter doth 
alway infringe the former; yet a man may die with divers codicils, and 
the latter doth not hinder. the former, so long as ne be not. contrary. 
SWitte 15,0 

If 2 testaments be found, and.it doth not appear which was the former 
or latter, doth testaments are void: but if two codicils -be found, and it 
-cannot be known which was first or last, and one and the same thing 
is given to one person in one;codicil, ‘and to another person in another — 
codicil, the codicils are not void, but the persons. Pherett ena ought | 
to divide the thing betwixt them. Swin, 15. : 

If codicils are regularly executed and attested, » they may be proved 
as wills are. So if they are found written by the testator himself, they 
ought to be taken as part of the will, and to be proved. (in common 
form) by the oath of the administrator with the will annexed; and in case 
of opposition, by witnesses to the hand-writing and jnding: and it hath 
been usual to exhibit an affidavit of the hand- writing and finding, ee 7. 
fore a probate or. administration aes even In common form, | 4 ee 
98. ae 
: Bye here porta are A Sei in the court of ordinary, exadtl yin the 

ne manner as wills are with us: not by common form as in England, 
Ae by the attestation of some of the witnesses. If there are none, (as — 
is sometime the case with regard to personal estates) or the witnesses 
should be dead or absent, then it is proved, not by the executor’s oath, as’ 
in Engl.nd, but by a disinterested person, even in cases not contested. 3 

But in the case of a real estate, a codicil cannot operate, upley it en 
be executed according to the statute. 1 4th. 426. . iy 

It is necessary, therefore, when a éodicil is added to a will, set in- 
tent to pass any rea il estate, to be careful in using words ‘sufficient, >: 
whether it be for altering former dispositions, or disposing of estates — 
purchased after the will was made; and for the testator to execute the 


codicil. 
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codicil in the same manner, and with the same number of witnesses, as 
is requisite to the executing an original will according to the statute. 
So, if a will concerns only personal estate, and a codicil is added, with 
intent to make any alteration, substra¢tion, or addition, care ought to: 
be taken to use words suflicient for the purpose. 

_ But it is much more adviseable, where there is time and opportunity,, 
to write over the will afresh, and thereby make the necessary alterations, 
than to do it by codicil, which, perhaps, may require as much, if not. 
more, nicety in framing, than the will itself. Lovelass, 168. 

But a witness to the execution of a codicil should have no legacy 
given him thereby; for, by the statute 25 Geo. 2. c. 6. all legacies given: 
to witnesses are declared vowd.. 

It a person make a will, and then a codicil thereto, and afterwards: 


revoke such will, and make another, the codicil to the first. will shail 


stand as good, notwithstanding the revocation of the first will. 

0. Donatio causa mortis, or a gift in prospect of death,. is where a. 
man, moved with the consideration of his mortality, doth give and de~: 
liver * something to another, to be his in case the giver die, but if he 
lives he is to have it again. Law of Test. 179. Prec. Cha. 269. 


In every such gift there naust be a delivery made by the party in his- 


Jast sickness; and nothing can operate as. such, without having been 
delivered in the testator’s life-time, by him or his order. 3 P. Will.. 
35%: 4 

A. man, by his will, disposed of personal estate, and afterwards by pa- 
rol, gave £ 100. bill to one to deliver over to his nephew, if the testa- 
tor should die of that sickness;, and this gift was held good. Drury and. 
Smith. 1 P. Will. 404. 

So, where the husband, upon his death-bed,.delivered to his wife a 
purse of 100 guineas, bidding her apply it to no other use than hee 
own. Lawsow and Lawson. 1 P. Will, gat. 

So, where the husband, upon his death-bed, drew a bill on his gold-. 
smith, to pay his wife £ 100. for mourning. Jbid. 

. March tr, 1744; Baily and Snelgrove. Mrs. Baily, going out of 
town in a bad state of health, gave her maid a bond executed to her by 
a 3d person ; saying, if I die, itis your’s. She died intestate. The 
administrator brought a bill to have the bond delivered up. But by 
the lord chancellor Hardwicke: This is a sufficient donatio causa mor- 
vis to pass the equitable interest of this bond upon the intestate’s death. 
The question in this case was, whether the nature of the property was. 
capable of being so given : His lordship held it might,.as well as a spe- 
cific chattel; though no legal property passed thereby, nothing but 
the paper, a bond being evidence of a debt, and the intent being to 
give the debt, not thé paper, he held it a good donation mortis causa, 
comparing it to the property which passes by assignment of a bond, 
which passes nothing in point of law,. and the assignee must make use 
of the other’s name for recovering on it. He put the case, that if a 
chattel in possession had been bought by the intestate, and a bill of 
_sale ma.’e to a trustee for her use ; the property would have been in the 
trustee, aud the equitable interest in the cesta gui trust, who, if she had 

. fe in by given 
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given this chattel so circumstanced to the defendant, it would have 


been good. 3 Ath. 214. 2 es. 232: 


But in the case of Ward and Turner, July 20, 1752, it was held by 
lord Hardwicke, that a delivery of receipts for South sea annuities was 
not sufficient, (though there was strong evidence of the intent;) and 
that it could not be done without a transfer, or something amounting 
to that; and all the anxious provisions of the statute of frauds will sig- 
nify nothing, if donation of stock, attended only by delivery of the 
paper, is allowed. It might be supported to the extent of any given 
value, and would leave these things ufder the greatest degree of un- 
éertainty, and amount toa repeal of that useful law as to all this part 
of the property of the subjects of this kingdom. Therefore, notwith- 
standing the strong evidence of theintent, this eift of annuities is not 
sufliciently made within the rules of the authorities. And considering 
how much of the personal estate of this kingdom is now vested in 
stocks and funds, -his lordship said he was of opinion not to carry it 
further. 2 Vezey, 431. ay pete 

In the case of Smith and Casen, 8 Dec. 1718, the master of the rolls, 
where jewels were given by the testator, by way of donatio causa mor- 
tis, doubted whether this was good against debts. And it seems not; 
they being given in casé of the donor’s death, and in nature of a 
legacy, which, therefore, would be fraudulent, as against creditors. 1 
P. Will. 106. | 

T. 13 G. Thompson and Batty. — An executor libelled in the spiritual. 
court, for taking a tankard. without his consent, on pretence that the 
testator gave it to the defendant, if he died of his then sickness. And 
the court granted a prohibition; this not being a legacy, but a dona- 
tion in prospect of death, the validity whereof may be tried in an ac- 
tion of trover. Sir. 777. ; : i Wontar siald 

For this is a matter of which the common law takes notice, and need? 
not be proved in the ecclesiastical court. 1 P. Will. 441. Sel. Cas. in 
Gish, Oe | rly RET aN OOYE pee 

7, If the testator shew the will unto the witnesses, saying, this is my 
last will and testament, or, herein is contained my last will; this is suf 
ficient without making the witnesses privy to the contents thereof, pro- 
vided the witnesses be able to prove the: identity of thé writing ; that is’ 
to say, that the writing now shewed is the very same writing which the 
testator in his life-time affirmed before them to be his will, or to con 
tain his last will and testament. Swin. 52. God. O. L. 66. in 

And it ig not necessary that the witnesses should be acquainted with 
the contents of the will. Ellis and Smith. — Bac. Abr. 505. Lovelass,’ 
#53 ; | Sek Bi pa 
Whether it is necessary, that the testator should declare tothe wit~ 
nesses, atthe time of the attestation, that the writing which they attest’ 
is his will, hath been matter of some doubt. — ‘Asin thecaseof Wallis’ 
and Wallis, T. 1762. Thomas Wallis, esquire, made his will, and 
therein devised his real estate to his wife for life ;’ the will was of his 
own hand-writing; and the form of attestation was in these ‘words, 
signed, sealed, published, and declared, for the last will and testament of 
the said Thomas Wallis, in the presence of us, &c. Isabella Matthews, 

Fames 
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Sames Wardell, William Powell. The heir at law brought an ejects 
ment. The widow pleaded the devise to her for life. The cause came 
on to be heard at the summer assizes at Lincoln, 1762, by a special ju- 
ry, before Mr. justice Denison: To prove the execution of the will, 
the defendant produced William Powell, the testator’s coachman, one 
of the 3 subscribing witnesses, who deposed, that in the beginning of 
july, 1760, James Wordell, then butler to the said Thomas Wailis, 
came and told him, the said Powell; that he was to come to his taster; 
that upon entering the room, he found his master sitting with a table 
before him, on which were some papers open; and that his master called 
him, and the said Wardell, and one Isabella Matthews, then his house- 
keeper, up to the table to him, where they all came. Then the said 
Thomas Wallis, further addressing himself to them all, desired them 
to take notice; and then took a pen, and, in all their presence, signed 
and sealed each part of his will, and laid both the said parts open and 
unfolded before them to subscribe their names as witnesses thereto; 
which they all did, by the direction of the said Thomas Wallis, in his 
presence, and in the presence of each other; he shewing them several- 
ly where to write their names. | But that the said Thomas Wallis, 
otherwise than as above, did not declare or publish eithe: part to be his 
will, or say what it was. The counsel for the plaintiff contended, that 
this was not a sufficient proof by one witness, of a complete execution 
of the will. . And they produced, on the other hand, the other two sub- 
scribing witnesses ; who, in divers particulars, did not give a clear and 
distinct evidence; and could not recolleét whether they had signed 
or 2 papers; or whether then, or at anytime before the said Thomas 
Wallis’s death, they understood what they had so witnessed to be the 
said Thomas Wallis’s will, though Wardell seemed to admit he con- 
jeétured it so to be. But both Wardell and Matthews swore that they 
did not see the said Thomas Wallis sign or seal either part of his said 
will; that Powell, the other subscribing witness, was not at that time 
in the room, when (at the said Thomas Wallis’s desire) they wrote 
their names to the two papers as they now appear; that the said Tho- 
mas Wallis did not declare or publish it as his will, nor did they know 
it to be a will. The defendant’s counsel then called Richard Price, 
the said Thomas Wallis’s groom, who swore, that one morning in the 
beginning of July, 1760, James Wardell told him that his master had 
much wanted him; and that upon his the said Price’s offering to goto 
his master, to receive his orders, the said Wardell told Price that the 
business was done, and that Powell had supplied his place; and that 
he the said William Powell, James Wardell, and Isabella Matthews, had 
that morning been witnessing their master’s will. And Sarah Dixon, 
being called, swore, that, in the beginning of July, 1760, Isabella Mat- 
thews came one morning after breakfast into the kitchen, and told her that 
she the said Matthews, James Wardell, and William Poweil, had that 
morning witnessed their master’s, the said Thomas Wallis’s will, though 
he had not told them it wasso. Upon this state of the evidence on both 
sides, it was insisted for the plaintiff, that, as the law stood before the 
statute of frauds, fublication of a will was an essential part thereof; and 
if so, there is nothing in that statute to take it away. And further it 
M . was 
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was insisted, that ‘by the said ‘statute there are 4. requisites to constitute. 
a good and valid devise of lands; .1. ‘That it shall be in writing. 2. 
That it shall be signed by the party devising, or by some other persom 
in his presence, and by his express directions. 3. That it shall be at~ 
tested and subscribed, in the presence of the devisor, by 3 or4 credible » 
witnesses. 4. Thatthe words attested and subscribed must import, that 
it shall be published as a devise or will by the testator, in the presence 
of the said witnesses. On the contrary, for the defendant it was insist- 
ed, that neither before nor since the statute, publication was necessary 5 
and that by the statute, only the 3 first requisites are necessary, which, 
in the present case, were all complied with, the devise being in writing, | 
and signed by tne testator in the presence of 3 credible witnesses, who. 
had subscribed their names, as witnesses to the same, in. the presence of 
the testator, and of each other: and. further, supposing any such publi-’ 
cation was necessary, that the testator had used words and done acts 
which amounted to a publication within ‘the meaning) of the statute, 
which had not directed or prescribed any particular form or manner 
ia which such publication should be made; that the testator using these’ 
significant words to all the witnesses, when he called them up tothe ta-. 
ble, “take notice,” and then signing both parts of his will, and then de-: 
livering both the parts thereof to the witnesses to attest, directing them 
where to sign their names, and to witness each part uader the common ~ 
and usual form of attestation, which the witnesses did, was a sufficient 
exectition and publication of his will; that the words ‘ signed, sealed, 
published, and declared,’ being all written in the testator’s own hand- 
writing, and the witness, Powell, swearing that both the parts of the will 
lay open to the: inspection of all the witnesses when they subscribed 
their names; and it appearing, by the evidence of Price and Dixon, that: 
both the other witnesses had declared that they had been attesting the 
said Thomas Wallis’s will, this was much stronger than the case of 
Peate and Ougley, reported in Comyns, 197- And Mz, justice Denison 
was of opinion, if the witnesses for the defendant were credited by the 
jury, that this was a due execution within the statute, and a suthcient 
publication: and for this cited the case of Trimmer and Fackson, lately: 
determined in the court of king’s bench. » And the jury found accord-. 
ingly a verdict for Mrs. Wallis the defendant. Nevertheless, the plain- 
tife’s counsel insisted, that the point, whether a good publication or 
not, should be reserved for a case to be argued above. But the mat- 
ter was compromised, on the defendant’s remitting the costs. =. 
Note. ‘The case of Peate and Oxgley was, where the testator produced 
to the’witnesses.a paper folded up; and desired them to.set their hands 
to it as witnesses, which they all did in his presence; ‘but they did not 
see any of the writing, nor did he tell them it was his will, or say what 
it was; butt was all written by the testator’s own hand. It was ob-’ 
jeéted, that this was not a good execution of the will within the statute ; 
for it is not sufficient that the witnesses write their names in the pre- 
sence of the testator, without any thing more; but. they must attest 
every thing; to wit, the signing of the testator, or at least the publica- | 
tion of bis will: But here the testator neither signed the will in theic 
presence, nor declared it to be his last will before them. Onthe other 
- : part 
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part it was insisted, that the execution was sufficient within the statute ; 
for there is no necessity,that, the witnesses see the testator write his 


ye 
3 


name; and if he writes these words, signed, sealed, and published as 
his will, and prays the witnesses to subscribe their names to that, It 


will be-a sufficient publication of his will, though the witnesses do not 
hear him declare, it to be his will. And Trever, chief justice, inclined, 
that here was sufficient evidence of the execution, and the jury found 
it accordingly. But as to the matter of law, he permitted it to be found 
‘special. And it doth not appear further what became of it. 
~The case of Zrimmer and Jackson was where the witnesses were de- 
ceived by the testator at the time of the execution, and were led to be- 
lieve, from the words used by the testator at the execution of the instru- 
ment, that it was a deed and not a will. It was delivered as his act and 
deed; and the words “ sealed and delivered” were put above the place 
where the witnesses were to subscribe their names.. And it was adjudg- 
ed by the court, as it 7s said, for the inconveniences that might arise in 
families, from having it known that a person had made his will, that 
this was a sufficient execution. | 
8. The clause of perfec? mind and memory is more usual than neces- 
sary ina will; and yet not hurtful. Sw. 77. | a 
But in case of a contestation, it is necessary to prove the sanity of 
the testator. 2 drs. 50. ieee : 


CHAP. IV. Hato ChiacdiansaadBixccutsrsfall be appointed 
and whether Executors ave eniitled to Overplus. 


1. WHERE any person shall have any child or children under the age 
of 21 years, and not married, at the time of his death, it shall be lawful 
for the father of such child or children, whether born at the time of the de- 
cease of such father, or at that time in ventre sa mere, or whether such 
father be within the age of 21 years, or of full age, by his deed executea 
“Gn his life-time, or by his last will and testament, in writing, in the presence 
of 2.0r more credible witnesses, in such manner, and from time to time, as he 
shall think fii, to dispose of the custody and tuition of such child or children, 
during such time as he or they shall respectively remasn under the age of 21 
_-years,® to any ferson or fersons, in possession or remainder, other than fropisk 
 recusants: and such person, to avhom the custody of such child shall be so 
disposed or devised, may maintain an attio ‘of ravishment of ward, or 
trespass, against any person who shall wrong fully take away or detain any 
such child, for the recovery of such child, and recover damages for the same 
in the said adtion, for the use and benefit of such child. § 1, No. 788, p- 

Oe Ges a tops a eg 0 ec een eae Sehkeal 7 geseent 
. And such person, to whom the custody of such child shall be so disposed 
er devised, may take into his custody, to the use of such child, the profits of 
all lands, tenements, and hereditaments of such child; and also the custody, 
direttion,+ and management of the goods, chattels, and fersonal oad 
: *3 fy such 


* The sath. 2. C.24- from. which this act is nearly copied, has the addition 


words, ‘* or any leffer time,” 


_f The fame ftatute ufes the word ‘* tuition” inflead of direftion:” — 
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such child, till his or her age of 21 years, or any lesser time; according tb 
such disposition aforesaid; and may bring such ations in relation thereto, as, 
by law, a guardian in comnion socage might do. § 2 y id. ck 
~ OF the several species of guardians, the first are guardians 49 aature ; 
namely, the father, and (in some tases) the mother of the child: For 
if an estate be left to an infant, the father is, by common law, the guar- 
dian, and must account to his child for the profits. “And with regard 
to daugiters, it seems, by construction of the statute of 4 and 5 Ph. and 
M. ¢.8. f:60, Pub. Laws, thatthe father might, by deed or wiil; assign” 
a guardian to any woman-child under the age of 16; and if none be so 
assigned, the mother shall, in this case, be guardia. ‘There are also 
guardians for nurture ; which are, of course, thé father or mother, till 
the infant attains the age of t4 years: and in default of father or mo- 
ther, the ordinary usuaily assigis some discreet person, to take care of 
the infant’s personalestate, andto provide for his maintenance and edu- 
cation. Next are guardainséz socage, who are also called guardians by the 
common law. "These take place only when the minor is entitled to some 


estate in lands; and then, by the common law, the guardianship de- 


volves upon his next of kin, to whom the inheritance cannot descend, 
These alsa, like guardians for nurture, continue only till the minor is 
14 years of age; for then, in both cases, he is presumed to have discre- 
tion, so far as to chuse his own guardian. 1 Black. 461. i 

By the common law, the age of chusing guardians, both as to the mate 
and female, is theage of 14,1 Zast. 78. And this: is) in default 6f the 
father’s appointing one. Lovelass, 158. i. oy ae ee a 

Heretofore, there was also a guardian za chivalry ; which was intro- 
duced among the Gothic nations, to breed them to arms; but is now. 
fallen with the tenures; for by the 12 C. 2. ¢. 24, all tenures by knight’s 


service and in capite, are taken away, and turned into free and com+ 


mon socage, 1 fast. 74,87, 98, and 5 §, No. 331, .99, Pub. dds. , 


Guardians, appointed by the spiritual court, are only for the personal 
estate; guardians for the real estate were heretofore under the direction 


of the court of wards and liveries; which court being taken away by 
tis statute, power is given by the same statute to the father; by his deed 


or will, to appoint guardians; which, if he shall not do, or if the guar- 
dians appointed by him shall die or refuse to act, then that power. de- 
volveth upon the court of chancery, the chancellors being the supreme” 


$ BU LOB es niles aaa NG il ek! aaa 
But if the spiritual court appoint a guardian to an, infant who has a 
real estate, such appeintment is void., 2 Lev. 162,317, °.,. se 2 
In the case of Buck and Drager, March 26, 1747, a petition was pre- 
ferred to the lord chancellor Hardwicke, by the mother of the infant, 


guardian of all infants and others not capable to act for themselves, 


to discharge an order of the master of the rolls appointing. the plain- 


tiff guardian of her daughter; upon an allegation of his unfitness, as 


being disordered in his mind, and that she the mother had long before 
béen appointed guardian of her daughter by the ecclesiastical court at. 


ba 


“tion with costs, the facts of the lunacy being not at all made out; and 


hn Saas 


s ork, and had, by virtue of that appointment, taken possession of the | 
intant’s person and estate.——-The lord chancellor dismissed the péti- - 
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said, he was surprizéd upon what pretence the ecclesiastical courts in 

_ the country take updéa them to appoint guardians ex officio, without 
aiy suit instituted for that purfiese, and by this means break in upon the 
jurisdiction of this court with respect to the guardianship of infants ; 
and said, he recommended it to the attorney-general to consider, whe- 
ther a quo warranto might not issue to the ecclesiastical court, upon 
such ah extra-judicial appointment of guardians to infants, where no 
suit at all is depending for this purpose. 3 4ré. 631. 

A. guardian may be appointed by chancery, though no suit is de- 
pending. 3 Ar&. $13. 

If a feme+infant, who is in ward, miatries, at common law the guar- 
dianship is determined, because the husband, immediately on the mar- 
riage, becomes her guardian ; and it would be inconsistent that she should 
at the same time be under the power of another guardian. 2 Jast. 260. 

_ The court never appoints a guardian to a woman after marriage. 1 
Pim aye: Weis pe 

It shall be lawful for the father] By the common law, before this aé, 
it was not lawful for the tather to appoint a guardian either in chivalry 
or socage; but the law appointed one for him: and in such case, the 
gurdian appointed by the law could not refuse; but the guardian ap- 
pointed by the father, under the statute, may refuse, if le pleaseth. 
ES Ce | . a i 

Fur the father] Therefore the aé& only authorized the father, and not 
the mother; although she hath the same concern for-her heir‘as the fa- 
ther. And as the father only can appoint a guardian, so therefore the 
guardian appointed by him cannot appoint another guardian: for it is 
a personal trust, and not assignable, any more than guardianship in 
socage. Vaugh. 179. | ph | 

In the case ex parte Edwards, June 18, 1747, the mother, by her 
will, appointed a guardian to her son till his age of 21. An application 
was now made to the court for maintenance, and in case they should 
not approve of the guardian appointed by the mother, that a new one 
may be assigned, By lord Hardwicke: the statute confines the power 
of appointing a testamentary guardian to the father only; and there- 
fore the appointment by the niother is absolutely void. And the infant 
being of the age of 14, chose a guardian in court. 3 A¢k.s1g. 

In ventre sa mere} A tutor may be assigned to a child that is not 
born. 4. A. No. 788, § 1, #217, Pub. AGs. But this a& gives no 
power to the father to appoint a guardian to his child; being an idiot 
or a lunatic, after he shall be of the age of 21 years. 2 | 

Whether such father be within the age of 21 years, or of full age] There- 
fore the father, underthe age of 21, may grant the custody of his heir; 
but he cannot demise or devise his land in trust for him direétly: but 
he may do it obliquely; for, by appointing the custody, the land fol- 
lows as an incident given by the law to attend it. Vawgh. 178. Vy 
By his deed executed in his life-tume, or by his last will] In the case Chay 
of the earl of Shaftesbury and Hannam, where the father had given the 
guardianship of the infant to one by deed, and to the mother by will, 
it was decreed that the will was a revocation of the deed. Cha. Ca. * 
Finch 323, j 
By 
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court. 1 Ventr. 207. That is to say, if the will is merely upon this © 


aét for the appointing a guardian and nothing else; for in such case, 
the appointment being solely by aét of assembly, the, temporal 
‘courts shall be judges thereof. But in the same will, if there is any 
disposition of the personality (as is most commonly the case), it seem- 
eth that the will shall be proved in the court of ordinary for the whole: 
which probate shall be effectual so far as the personality 1s concerned, 
although it shall be of no avail with respect to such particular appoint- 
ment of a guardian by the act. ee al eo 
Tn such manner, and from time to time, as he shall think fit It seemeth 
not to be material by what words the tutor is appointed, so that the 
testator’s meaning do appear. Wherefore, if the testator say, I com- 
mit my children to the power of such a one;.or, I leave them in his 
hands; it is, in effeét, as if the testator had said, I make him tutor to 
my children. So it is, if he say, I leave them to his government, re~ 
‘gimen, administration, or the like. For, in all things, the will and 
meaning of the testator is to be observed, and preferred before the pro- 
priety of the words, whereof, perhaps, he is ignorant ; which meaning 
is to be collected by that which went before or followeth in the will, 


and by other circumstances, which the judge ought to enquire. Sw. , 


216. ! Fe 
Under the age of 21 years, ** or any lesser time” * | And if the infant 

marries in the mean time, this shall not dissolve the guardianship. 3 

Atk. 625. 1 RRS 


Or any lesser fime® | If a man deviseth the custody of his heir appa- 


rent, and no time is mentioned, yet it is a good devise of the custody 
within the aét, if the heir be under 14 at the death of the father: be- 
cause, by the devise, the guardianship is changed only as to the person, 
and left the same as to the time. But if the heir be above 14, then the 


devise is void for the uncertainty; for the act did not intend every heir 
should be in custody tillar, but only so long as the father shall appoint, 
not exceeding that time. Waugh. 184. 00 oat aie as 

To any person or persons in possession or remainder, other than popish re- 
cusants] Yet there are other exceptions: for + persons denying the trini- 
ty, or asserting that there are more gods than one, or denying the chris- 
tian religion to be true, or the holy scriptures to be of divine authori- 


ty, shall, for the second offence, be disabled to be guardians. § 1, No. 
209), fr 4 Pub. Ads. 3 


In general, he that cannot be an executor, cannot be a guardian. 


SUL DVI ees : singe ' 
_ But trustees, named in a will, may also be appointed guardians by 
ithe father. < Loveless 1080) od ackyab We aie mere 2 
May mainiain an adtion. of ravishment of ward] The ecclesiastical 
court cannot intermeddle with the Jody, although the parents make no 
disposition thereok’.3 Keb. 8340.04.45, vu Seo ced wile a 
.*® Notwithftanding thefe words are omitted in the A. A. 1748, T have thought 
proper to infert the readings on them, as the deficiency may be ‘fupplied by the le- 
giflature hereafter. Meguiat RG 
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But, by the express words of this act, the guardian by will takes place | 


of all other, guardians; and the ouardian under this statute may have 
ravishment of. ward, as the guardian by knight’s service or in socage 
at common law might have had. 3 Keb. 528. 2 P. Will. 115. ; 
_ May take into his custody, tothe use of such child] This guardian being 
made after the model of a socage guardian, and coming in the place 
of the father, hath nota bare authority, but an interest; but it is only 
an interest joined with his trust (as being necessary in or ‘der to the per- 
formance of the trust,) but not.an interest: ee Ma i avg 181, 
FO360) QP Mails 129. 

The profits of all lands] A stiri a salteuee being so appointed 
by the testator’s will, can only lease at will, and not for any number 
of years; for the cuardian himself (except he be guardian in socage) 
is only tenant at will. Cro. Eliz. 678, 734. .8:Mod.-312. . » 

In the case of Roe on the demise of Parry against Hodgson, T. 33 
G.2. Upon a case stated for the opinion of the court of commoi 
pleas, the principal question was, whether a lease for.21 years, made 
by the testamentary guardians of an infant, Mr. Spencer, was absolutely 
void or only voidable. It appeared, that Mr. Spencer himself has 
done no one act since he came of age, either towards establishing the 
lease (supposing it voidable) or to avoid it. Upon the first argument, 
the court agreed in one point, viz. that a testamentary guardian, by 
statute, tillan infant was 21 years of age, and a guardian in socage, til 
an infant was 14, were the same; and therefore, whatever interest the 
latter had in lands till the infant was 14, the guardian. by statute has the 


same until he is 21.. As to the main question, whether the lease was | 


void or only voidable, they doubted much, and took further time to 
consider. . And at last they resolved unanimously, that a guardian of 
an infant cannot make a lease of the infant’s lands, and that the ee 
in this case was absolutely void. 2 Wilson, 129, 135. 

Of all lauds, tenements, and hereditaments of such sane wk Leh, 
that this guardian shall have the custody, not only of lands descended, 
or left by the father, but of all lands and goods any way acquired or pur- 
chased by the infant (which the guardian in socage had not;) which 


proves that he derives not his interest from the father, but from the 


law ; for the father could never give him power or interest of or in that 
which was never his. 2 P. Will. 18 oe 

When any real estate is intended for an infant, itisusual to devise it 
to some person or persons in trust for him till he attain 21 years of 


‘age, with directions to the trustees how to manage the same in the inte- 


rim. Lovelass,158. For the law will not trust an infant with any real 
estates * Jd. < 

And also the custody, dir ection, and management of the goods| Swin- 
burne says, the office of a tutor is, to provide that his pupil be honest- 
ly and virtuously brought up; and to provide for him meat, drink, 

cloaths, lodging, and other necessaries, according to the child’s estate, 
condition, andability. Swi. 217. 

And the same also doth further. consist, in the good and faithful ad- 
ministering or disposing of the goods and chattels of the said pupil; that 
is to say, the tutor may not commit any thing that may be hurtful, nor 
omit any thing that may be profitable to his pupil, and in the end must 
restore 


default or negligence, he shall be discharged thereof. 1 Inst. 89. 
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restore tinto his pupil all his goods and chattels, by him the said tutcr 
before received. And for that purpose every tutor ought, even at the 
very entry into his office, to make a true inventory of all the goods 
and chattels of his pupil, and to make a just and true account of his 
dealings in behalf of his pupil. © -Swz2. 217. wa 
The tutor may sell such goods belonging to the pupil, as cannot be 
kept until he come to lawful age. But other goods which may con- 
veniently be kept, and especially goods immoveable; the tutor may not 
sell, unless otherwise.ordered by will. Swim. 217. : 
~ More particularly; the guardian ought to apply the estate in his hands, 
to pay the debrs of the infant. t ChazCa.157, 00 
He may pay off the iaterest of any rea! incumbrance, and the frineipal 
of a mortgage; because it is an immediate charge on the land: but no 
other real incumbrance. Prec. Cha. 137. ; pee 
In the case of Waters and Ebral, H. 1707; where the mother, as guar- 
dian, received the rents of the estate, and paid off specialities, but took 
assignment, and after the death of the infant brought a bill against the 
heir for a discovery of assets by descent (she clauming the rents received 
as administratrix;) it was held by the court, that the guardian is not 
compellable to apply the profits of the estate of the infant, to pay off 
the Jond debts of the ancestor. 2 Vern. 606. Mace oan 
In the case of the earl of Winchelsea and Norclif, T. 1686. A guar- 
dian, having a considerable sum of money in his hands, laid it out in a 
purchase of lands, for the benefit of the intant, if, when he came of age, 
he should agree to it; the infant dying in his minority, it was dcreeed 
that the guardian should account for the money to the administrator of 
the infant; for that he could not, without the direction of the court, 
convert the personal into real estate. 1 Vera. 403, 435. 
M. 35 .C.2. Osborn and Chafman. A guardian, at the request of 
one who was going to marry the ward, gave in an account of the 
estate to,the intended husband, and secured to him the balance by 3 
several bonds; and the intended husband gave a bond to the guardian, 
to release all accounts to him after the marriage: the marriage was 
had: the guardian paid the balance: but the husband gave no release, 
but sued for an account, and relief against the bond. And the guar- 
dian was ordered to answer the bill: for the account was made when 
the intended husband had no title; no release was given; and the pur- 
suit is fresh. 2 Cha. Ca. 157. te ee ee 
_ For, by Cowper, lord chancellor, wherever a father, mother, or guar- 
dian insists upon private gain, or security for it, and obtains it of the 
intended husband, it shall be set aside. 1 Salk, 158. 2 Vera. 652. 
For marriage brocage agreements have been often condemned in 
equity. Anda bond to give money if such a marriage could be obtained, 
is ill. And so is a bond to forgive asum of money. For such bonds, 
although good at law, yet being introductive of infinite mischief, have, 
upon great consideration, been condemned in equity. 3 P. Will. 394. 
But a guardian, upon account, shall have aliowance of all reason- 
able costs and expences in all things. Litt. § 123. eh omy Ne 
And if he receive the rents and profits, and be robbed without his 


me 
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. By the statute of the 4 4v. c. 16. § 27. A@ions of account may be 
brought against the executors or administrators of guardians. No. 331, 
‘fp. 97, Pub. Acs. ae 2 

By the 6 4n. c. 18. § 5. Any person, who, as guardian or trustee 
for any infant, shall hoid over, after the determination of the particu- 
lér estate, without consent of the person next entitled, shall be adjudged 
@ trespasser, and shall pay damages to the value of the profits received; 
Appendix, No. t, p.19, Pub. Aéts. 
| By the 7 dz. c. 19. Infants seised or possessed of lands in trust, or 
by way of mortgage, shall and may, on direction of a court of equity, 
signified by an order made on hearing all parties, on petition of the per- 
son for whom such infant shall be seised in trust, or the mortgagor, 
or guardian of such infant, convey and assure the said lands, as such 
court shall direct. No. 331, 4.97, Pub. Ads. f 
, Guardians and trustees who have the care, management, or custody 
ef the estates, real or personal, of any infants or minors, shall be oblig- 
éd, once at least in every 3 years, and so from time to time, to ren- 
der, upon oath, true and perfect inventories and accompts of all monies, 
goods, chattels, and effects, which they shall, from time to time, receive, 
during the minority of such infant, into the secretary’s office. § 6, No. 
748, #. 202, Pub, Adis. 


_- And may bring such actions in relation thereto, as, by law, a guardian 


zn common socage might do} And he may also submit matters to arbitra- 
tion; for though the infant cannot submit to an award, yet the guar- 
dian may do it for him, and bind himself that the infant shall perform 


it. Comb. 318. . 


defend by his guardian: Cro. Ya. 641, | 
’ An infant cannot be sued but under the prote€ion; and joining the 
name of his guardian, he being to defend him against all attacks, as 
well by law as otherwise; and when the infant comes of age, he must 
give him an account of all that he hath transaéted on his behalf, and 
answer for all losses occasioned by his wilful delay or negligence: and 
it frequently happens, that an infant institutes a suit in equity, against 
a fraudulent guardian, by his prochein:ami; whom the court will check 
and punish, if he has abused his trust ; and sometimes proceed to the re- 
moval of him, and appoint another in his stead. Lovelass, 158. 
__And if an infant refuseth to name a guardian to appear by, the plain- 
tiff, by order of court, may do it for him. Sr. 1076. 2 
Where the defendant is an infant, the plaintiff ought to apply to 
him to name his guardian; and if he does not name him in 6 days, the 
plaintif must apply to the court to oblige him sotodo. 2 Wils. so. 
_ If aninfant sue by guardian, the plaintiff’s attorney must give notice 
of the guardian’s place of abode. 1 Wils. 246. — adi 
_ find the frochein-ami, or next friend, need not to be a relation; 
but he must be a person of substance, because liable to costs. 1 Atk, 
Nast Mico ane , : ‘ 
And when an infant brings an action by his guardian, the warrant 
for him to appear by guardian, ought to be entered upon record, because 
it is the act of the court; for the court takes care of infants, that none 


N shall 


An infant may sue either by his guardian or next friend; but must _ 
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shall sue for them, but those that are responsible; for. if the infant be 
prejudiced, he may have this action against him. L. Raym.232. ; 
But the suit ts not in the name of the guardian, but of the infant;. 
for, at this day, a guardian doth not act in any cause for a minor in 
his own name, as guardian; but the minor acts in ‘his own name by 
his guardian. 1 Ought. 337,359. hee ae ; 
Every guardian, or trustee, 1s entitled to £2. 108. for every £ 100. 
he shall receive, and the sum of £2. 105. for every £ 100. which he 
shall pay away, during the course of his management; and so in pro-. 
portion for less than £ 100.: but no guardian or trustee shali, for his. 
trouble in lending out and receiving the monies so lent out, be entitled. 


to more than 20s. for every £10. for all sums arising by monies lent: 


to interest, so to be by them recieved, and in like proportion for a larger. 
or a lesser sum: and no guardian, or trustee, who is a creditor of any 
testator or intestate, or to whom is let or bequeathed any sum of mo~ 
ney or other estate, or effects, shall be entitled to any teward, or com-. 
missions, for the paying, or retaining to themselves, any such debts or. 
legacies. § 11, No. 748, Pub. AGs. But omitted by accident, in that 
collection, as the clause of the aét 1789, only re-enacts that part of this 
§ which relates to executors and administrators. tines ers 

Guardians and trustees, who have had extraordinary trouble in the 
management of the estates under their care, and shall not be satisfied’ 
with the sums herein mentioned, may bring their action in the com-. 
mon pleas, for their services; and the verdict of the jury, and judge- 
ment of the court thereupon, shall be final and conclusive: but no 
verdict shall be given for more than § per cent. over and above the sums 


allowed by this act. § 12, No. 748, /. 203, Pub AGise 


The commissions given by this act shall be divided amongst guar~ 


dians and trustees, according to the proportion of the services by them 
respectively performed, to be settled by the chief justice, and two of the 
justices of the common pleas, in case they cannot agree amongst them-~ 
selves. § 13, Jd. Ca ee fas Dy a) POR ee ee ara 
2. * Persons denying the trinity, or asserting that there are more 
Gods than one, or denying the christian religion to be true, or the holy 
scriptures to be of divine authority, shall, for the second offence, be 
disabled to be executors. No. 202, 7. 4, Pub. Adis. » $58 ate 


iW 


An infant may be made executor, how young soever he be. Swin. 33. 


And if the infant executor be so young, that he hath no discretion, 
(for it is not only lawful to make such an one executor, but also the 
child in the mother’s womb, and unborn at the death of the testator ;) 
in that case the ordinary, or other to whom the approbation of the tes- 
tament appertaineth, after the birth of the child, doth commit the exe- 
cution of the will to the tutor ef the child, for the child’s behoof, until 
he be able to execute the same himself; which tutor hath authority to 


deal as executor, until the child be able to undertake the executorship; 


that is to say, until he be of the age of 17 years. During which minority 
the administrator to the child’s use cannot sell or alienate any of the 
goods of the deceased, unless it be u pon necessity ; as for the payment of 
the deceased’s debts, or that the goods would otherwise perish; nor let a 
aes LE es : ea) he Beabe, 
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) 
lease for a longer term than whilst the executor shall be in minority; 
because, having that office for the good and benefit of the child only, he 
may not do any thing to his prejudice. Swzz. 359, 360. 

And after his age of 17 years, before he shali come to the age of at, 
an aét done by such infant, as executor, as (for instance) the releasing 
of a debt due to the testator, or the selling or distributing of the testator’s 
goods, is said to be sufficiént in law: which is to be understood, upon 
‘true payment and satisfaétion of the due to the deceased, made to the 
executor in minority; for then he may acquit and discharge the aebtor 
for so much as he doth receive ; for therein he doth perform the office 
and duty of an executor, which he is enabied to do, and so doing, his 
a&t shall bind him. But if he shall release without satisfaction, this act 
is not-according to the office and duty of an executor; and, therefore, 
being without the compass of his office and duty, shall not bind or bar 
him from recovery thereof: for if it should, then should it be a devas- 
tavit, and charge the minor out of his own proper goods; which can- 
not be by law: for an infant may better his estate, but not make it 
worse, by contracting with, or acquitting of anether person, Swix, 
358,359. 2 Bac. Abr. 377. | 

M. 1730. ones and the earl of Strafford. In the case where an 
administration is granted, during the minority of an infant executrix, 
being under the age of 17 years, and she marries a husband of age, 
King, lord chancellor, and Raymond, chief justice, strongly inclined 
against the opinion reported by lord Coke, in Prince’s case; that such 
administration, during the minority of the execntrix, is determined: 
the same being extra-judicial in that case, and not taken notice of by 
other cotemporary reporters; and the author ef the book, entitled The 
Office of Executors, mentioning this epinion, a little marvels thereat, con- 
sidering (as he observes) that these things are managed in the spiritual 
court, and by the canon law, which intermeddles not with the husband 
in the wife’s case; and that by that law, and not by the common law, 
comes in this limitation of 17 years; and he adds, that he hath seen that 
case otherwise reported in this point. 3 P. W7il. 88. 

If administration is granted during the minority of divers executors, 
he that comes first of age shall prove the will, and the administration 
ceases. Law of Test.416. And if there be 2 executors, 1 of the age of 
17, and the other under, he that is of full age may solely prove the 
will. 1 Zev. 181. And therefore, administration during the minority 
of him that is under age is void. Brown/. 46. Neh 
- Swinburne says, if a wife, during the coverture, be named executrix, 
she alone cannot sue for any debt due to the testator, without her hus- 
band. But (he says) she alone may do an aét extra-judicial, as the pay- 
ing of debts, or legacies, or the recieving, or releasing of any debts 

due to the testator. Sw, 417. 

And the husband and wife, being but one person in law, she cannot 
be executrix without his assent; for if she might, then he would be 
executor against his will; therefore, if she is made executrix, she cannot 
bring an action alone, but her husband must join with her; and if he 
should refuse, he cannot be compelled, nor can she be compelled to 


plead without her husband. Swix. 417, 418, 
: 7 But 
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But (helsays) although she cannot sue or be sued without him, yet, 
she may deliver any of the testator’s goods to another to keep; and may 
pay legacies, and recieve debts, and give acquittances, without her hus- 
band; and if any devastavit is made by giving acquittances, it shall 
bind them both, because she could not administer without his assent; 
and it shall be accounted his folly to suffer sucha person to administer. 
SW AE eo ee clini ne agree oe 

But it seemeth that this must be understood only according to the 
spiritual law, which, in this case, maketh no difference betwixt married 
and soie: for otherwise it is by the common law. sae 

For, by the common law, the assent to. a legacy, by a feme-covert 
executrix, is not good, unless her husband assent to it also; otherwise 
it is void: but the assent to such legacy by her husband is good. Law 
Of Ee OOA, Bs DAC. alle STR. el Witte tole eee hee | 

And the release of a feme-covert executrix is not good; for she can 
do nothing to the prejudice of her husband: but, without question, the 
release of the husband is good. Curson, 53. 1 Roll’s Abr.g24. 

And this, not only during the marriage, but also after.the death of 
the husband. But if the wite die, the husband cannot convert any of 
the goods and chattels belonging to the first testator, to his own proper 
use; for of such goods the wife herself may make a testament, (Swin- 
burne says) appointing an executor, without.the licence of her husband. 
" Swin. 417. eas See 
_ Ifa man is possessed of a term for years, in right of his wife, as ex- 
ecutrix of her former husband, he has power to grant and convey the 
same. 3 Wils.299. th ioe silaeaaneaala 

And if the husband comnnits waste, and then she dies, there is no 
remedy at common law against her husband, but only in the spiritual 
court, where he will be compelled to make restitution. 1 Rolls Abr, 
"In the case of Taylor and Allen, O&. 29,1741, The testator made 
the defendant, Allen, who was a feme-covert, his executrix, the hus- 
band being then in England; but at the death of the testator, the de- 


fendant’s husband was in the West-Indies. It was moved for an in- 
junction. to restrain the defendant from getting in the assets of her tes- 
tator, and for a receiver to be appointed. By lord Hardwicke: There 
are several instances where this court hath interposed, to pervent an 
executor from getting assets of a testator into liis hands, upon particu- 
lar circumstances; and this is one of those cases, for the husband be- 
ing in the West-Indies, and not amenable to the process of this court, 
the plaintiff can have no remedy, if the executrix should waste the as- 
sets, or refuse to pay, because the husband must be joined in the ac- 
tion. Anda receiver was appointed, to collect in the assets, and to 


bring aétions in the name of the executrix, for recovery of debts due. 


to the testator; on giving security to indemnify the executrix and her 


husband, on account of such actions brought. 2 Ath, 213. 


_ But the greatest part of this dotrine respecting feme-coverts, is of no 
avail in this country, since the wisdem and liberality of our legislature 
have enactED, That, in case any feme-covert have any right or claim 
»  ¢0 auy lands or tenements within this province, OR ANY OTHER ACTION 
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_ of payment, or in point of certainty. 1 P. Will.410. Notet. 4 edit. 


~ by other words of like sense or import: as if the testator say, I com- 


expressly declare his intention to release the same. We.i1 5825525, 4. 
pressly 5 5) f 


ledged to be fully established, being thought a strict rule, in some | 
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OR SUIT WHATSOEVER, such feme-covert shall have power to constitute ai 
an attorney, under her hand and seal, to prosecute such her claim, a@ion, or yy 
suit, either in her own name, or in the name of her husband and self, as if hh 
her husband had joined with her in such fower of attorney ; and such ferson et 
so constituted shall have power to prosecute such suit or claim to effedt ; and a 
her husband shall not have power to abate, discontinue, or release her claim j 
or adtion, without her voluntary consent, given in ofen court, and recorded ee 
im the proceedings: neither shall such suit or action be any way abated, upon 
the account of such woman being under coverture; but the rnceidveds shall 
be, in all things, as good, and fee Sual inlaw, as if such woman was sole, 
or her husband joined with her in such suit; any law, statute, act, usage 
or custom, in this province, to the contrary notwithstanding. § 16, No: 332, re, {| 
p- 104, Pub. Acts. ay 
Although an executor becomes a bankrupt, yet administration can- oie aL 
not be committed to another; but if an executor become zon compos, oe 
the spiritual court may commit administration. 2 Bac. Abr. 370. | : 
And in the court of chancery, forasmuch as an executor is consi- 4 a 
dered only as a trustee; if he be insolvent, that court will oblige him, 
as they will any other trustee, to give security, before he enters upon 
the trust. 2 Bac. Abr. 377 
To general, all persons are capable of being « executors that | are ca- 
pable of making wills. Lovelass, 155. 
Ifa person shall, by will, appoint his debtor to be his executor, such | 
appointment shall not, in law or equity, be construed to be a release | a 
or extinguishment of the debt, unless the testator shall, in his will, \ aa 


494, Pub. Ads. | a 
And attention ought to be had to the making a creditor an executer, L : 
it being an established rule, that a legacy given by a debtor to his cre- | | 
ditor, which is equal or greater than the debt, shall be presumed to | 4 
be intended in satisfaction of the debt; yet this rule, although acknow- 


late cases a dissatisfaction has been expressed with respeét to the prin- _ | 
ciple upon which it proceeds, and the court has been anxious to col- | 
lect, from the will, circumstances to rebut the presumption; and 
where the payment of debts hath been particularly mentioned in the 
will, the presumption of the testator’s intention, that the legacy given 
should be in satisfaction of the debt, hath been taken away, and the 
creditor decreed both debt and. legacy. tP.Willegto. 3 Atk. 65. So 
where the legacy hath not been equally beneficial with the debt in some 
particular, (although it may have been more so in another,) as in time 


As to the form and manner of making an executor in the will, it is not 
always necessary to express this word executor, neither hath every testa- 
tor skill soto do; but it is sufficient, if the testator’s meaning do appear 


mit all my goods to the disposition of 4B; or, I leave all my goods, 
or the. residue of all my goods, to.4 B, or the like; for in these cases, he 
to whom all the r esidue is Lequeathed, is ther ‘eby understood to be made exe- 
eutor. Swin, 247. a 


3. The 
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3. The question how far the executor shall be entitled to the surplus, 
“although he be zot by the express words of the will appointed reszduary 
Jegatee, hath been long litigated, and received a diversity of determina- 
tions. ws spelt, 

Formerly it was a settled notion, that where there was no residuary 
legatee appointed by the will, the surplus or residuum devolved to the 
executor’s own use, by virtue of the executorship. But now there is 
this restri€tion, that although where the executor has no legacy at all, 
the residuum shall, in general, be his own; yet, wherever there 1s a suf- 
ficency on the face of a will (by means of a competent legacy or other- 
wise) to imply that the testator intended his executor should not have 


the residue, the undevised surplus of the estate shall go to the next of | 


kin; the executor then standing upon exaétly the same footing as an 
administrator, who, by 22 £9 23 C.2.c. 10. must make * distribution 
thereof to the intestate’s next of kin, Black. Com. vol. 2. f. 514. 

And for making this distribution it may be observed, that an execu- 
tor is compellable thereto by the court of chancery. 2 Vern. 362. 

It has been determined lately, that if there be no kindred, the execu- 
tor shall stand trustee for the crown, to whom the undevised surplus 


shall go, as in the case of a person having no kindred, dying wholly in- 


testate. Middleton 9 Spicer, H. 1782, Bro. Cha. Ref. 201. 

Where any monies or personal estate shall be found in the hands of 
an executor or administrator, being the property of any person hereto- 
fore deceased, or hereafter dying, and leaving no person entitled to ciaim 
according to the statute of distribution, and without making disposition 
of the same, ‘the escheator of the distrié& where such chattels shall be 
found, or the attorney-general, on behalf of the state, shall sue for and 
recover, at law or equity, and pay the same into the treasury of this state; 
and the treasurers shall advertise the same, in the State Gazette, once in 


every month for 6 months; and if no person shall make good title to 
such personal estate within 2 years thereafter, other than as executor 


or administrator, ot their legal representatives, then such personal es- 


tate shall become vested in and applied to the use of this state. No. 1490, 


§ 8, Pub. Laws, fp. 439. | ag 
" Nothing herein contained shall prejudice the rights of individuals 


having legal title, and who may be under the disabilities of infancy, . 


coverture, lunacy, or beyond the limits of the United States, until 3 
years after such disabilities shall be removed. Jd.§9. 0 = 
"Inthe case of Foster and Munt, M.1687. ‘The testator devised par- 

ticular legacies to his children and grand-children, and £ to. apiece 
to his executors for their care; the surplus of the personal estate being. 
£5000. and upwards.. The question was, whether the surplus should 
be atrust for the children, or go to the executors. And it was decreed 
a trust for the children. For as the legacy to the executors was given 
for their care, unless such care was to turn to the benefit of others, and 
not of themselves, the will would be absurd; and therefore it necessari- 
ly followed, that the testator designed them only to be trustees for the 
next of kin. 1 Vern. 473. 2 Vern. 648. And although no such de- 
| | ~.claration 


_ ® The method of diftribution has been lately altered in this ftate, for which fee 
chap. 12 of diftribution of inteftates eftects. 
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claration had been made, yet the legacy being given generally, the law 
made the same construction, and it was for their care; it being impos- 
sible to imagine, that the testator would givea general legacy, if he in- 
tended the executor should take the whole. 2 4ér. Eg. Cas. 443. 

Hi. 1697. Earl of Bristol and Hungerford. The testator devised 
lands to be sold for payment of his debts, and ordered that the surplus 
should be deemed part of his personal estate, and go to his executors, 
and gave to his executors £ 100. apiece as a legacy. The question 
was, whether the executors should have the surplus to their own use,, 
ar should distribute according to the statute of distribution. . For the 
executors it was insisted, that the surplus should be part of his personal, 
estate, and go to them, and that he meant it to their own use; and 
his giving them a legacy of £100. apiece cannot alter the case, for 
' the surplus perhaps might be nothing; and therefore he gave them the 
& 100. that they might at all events be sure of something, and not to 
exclude them the benefit of the surplus: and this being a devise of 
the surplus, after debts and legacies paid, cannot be a trust in them, 
for then ali their trust is performed, when debts and legacies are paid. 
On the other side it was said, that the words in the will, that the sur- 
plus should be part of his personal estate, and go fo his executors, were 
only intended to exclude the heir, who else would have had i, and not 
to give any greater interest to his executors than they would have had 
otherwise. And of that opinion was the lord chancellor, who decreed 
that they were trustees of the surplus for the next of kin. 1 Aér. Cas. 
Bee SAA ep 3 

But in the case of Griffiths and Rogers, T. 1704, where a man de- 
vised his library of books to one, except 10 books, such as. his wife 
should chuse, and made her executrix; it was decreed, that she should 
not by this devise be excluded. from the benefit of the surplus of the 
personal estate. 1 Abr. Cas. Eg. 245. | 

In the year 1725, in order to settle this point, the lord chancellor 
King, brought a bill into the house of peers, which passed that house, 
but was thrown out by the commons. The bill was to have settled it 
for the benefit of the executor. Sz. 569. gd Rake 

July 15,1740. Newstead and Fohaston. Grace Lawsen, by her will, 
gave several legacies to her children, and then directs £ 1000. to be 
taken out of her partnership stock in trade, and settled in strict set- 
tlement on her son; the residue of her partnership stock she gave to 
a trustee, with very particular directions as to the management, in trust 
for the separate use of her daughter, Elizabeth Fohnston, who was a feme- 
covert, and appoints Elizabeth Fohuston her executrix, but makes no 
disposition of the surplus. The bill was brought for an account of 
this surplus, and that the executrix might be a trustee of the same for 
the next of kin to the testatrix._ By the lord chancellor Hardwicke : 


The cases in regard to excluding executors from taking the surplus of 
the personal estate, by reason oi the particular legacies before given to 
them, have been very various, and undergone different determinations, 
according to the different circumstances and opinions, and way of 
reasoning of different persons concerning them; and it is absolutely 
impossible to reduce all those cases to any certain general rule, with- 
out 


<item. 
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out some contrariety between them. But I think the present case a 
very plain one, that the executrix here should not be excluded from 
the surplus. —— The law is clear, that where a man makes his will, and 
an executor, it 4s a gift in law of all his personal estate to him. ‘So is the 
rule of the ecclesiastical court. Therefore it is, that where a suit is 
brought in such case for a distribution of the residuum undisposed of 
by the will, this court will prohibit them from proceeding in such suit; 
because they are bound to give the residuum to the executor. And this 
court interposes upon a supposed trust in the executor, of which that 
court has no cognizance. And I remember'some cases, one at the 
latter end of queen Anne’s time, and another since, and another when — 
I sate as chief justice on the king’s bench; where such prohibitions have 
one. So that the ground upon which executors have been in any cases 
compelled to distribute the surplus, has been, upoa certain circumstan- ~ 
ces inequity, which have induced a violent presumption, amounting 
to evidence, that the executor was intended only a trustee.— The 1st 
case was Foster and Munt; where it was sent to the master to enquire 
what the surplus amounted to. And I have heard, that arose in a great 
rheasure from an ill opinion the lord chancellor efferies had of the ex- 
ecutor’s behaviour in obtaining that will. And it being reported to 
amount to £ sooo. he thought it was absurd to say the testator would 
have given the executor so small a legacy as £ 10. for his care and pains, 
ifhe had meant at the same time to give him the surplus. But there 
was no particular evidence of any fraud in the case, but only such a 
general charge in the bill, So that the decree was founded wholly 
on that single point—From that time, i was taken, where a legacy 
was given to an executor for his care and trouble, without any dispo- 
sition of the surplus, that he should be considered as a@ trustee. And 
that was founded upon good reason: for such a legacy, for care 
and pains, was a plain declaration of the testator’s intention, that, 
as to the rest, the executor should not take it to his own use; for 


“it were ridiculous to suppose, that the testator should give him a 


small legacy for his trouble in mianaging an estate for himself— 
Afterwards the court went further in the like kind of reasoning, and 
held, that, where a particular legacy was given to the executor generally, 


_ without saying for care and pains, even this would exclude him from the 


surplus; because of the absurdity, (as no doubt there would be) in 
giving him some, and giving him all. From whence the court raised 
an implication, that since the testator had given him a party he never 
intended him the whole. And this point is now established; though it 
was at first obje@ted, that the particular legacy might be owing to a 
doubt of the testator, that the whole personal estate might not prove 
more than sufficient to pay all the legacies; in which case the executor 


could have nothing. For which reason, the testator might be unwil- 


ling to leave him to the chance of the surplus, but would secure some~. 
thing to him by a particular legacy, and then, in case of a deficiency, he 
would abate only in proportion. However, this point has been now long 
established, and is not to be controverted by such an argument.. And 
1 remember, in the case of Farrington and Keeily, lord Macclesfield said, 
that he had consulted Mr. Vernon, who had then left the bar, who told 
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. him that he did not then trouble himself with taking notes of modern | 


resolutions upon this point; because he looked upon it to be as plain 
and settled, as that an estate to a man in fee should descend to a man and 
his hejrs.— Other cases have been determined iz favour of the next of kin, 
upon the circumstances of the proximity of blood: But these determi- 
nations have been over-ruled in later cases ; because that resoning might 
produce great uncertainty, For if that distinétion were to be admitted, 
then a distinction would ariseas to those of a nearer degree of kindred, 
_ and these who are more remote ; and if the testator’s estate was to 
depend on such circumstances, it would bear a very uncertain con- 
struction ; though, in the case of Ball and Smith, there was a distinc- 
tion in favour ot a wife-—J mention these things to lay them out of the 
case: For the ground of my determination is, that the iegacy is given to 
a feme-covert of stock in trade, in trust for her separate use; and under 
very particular circumstances. The intent of the testatrix is manifest. 
She gives the particular legacy in trust for the wife, who was her 
daughter; because otherwise it would have passed to the husband as 
his absolute property; for though, upon her death; it would have pass- 
ed from her to the administrator de doni's non, yet the husband would 
_ have it in point of property and interest, as he would be entitled to it 
after the debts and legacies were paid out of the assets: which reason 
does not extend to the residuum; for that it does not appear but she in- 
tended the husband should have that as well as her daughter; and no 
implication can arise upon a will but by a necessary construction; if 
so, the testatrix had no- occasion to make an express devise of that, in 


trust, as she did of the other.—It was said in the argument of this cause, ' 


that a particular legacy, given in trust for an executor, will have the 
same effect in point of law; and bar him of the residuum, as much. as 
if the legal interest of the legacy were given him. And that is certainly 
true; because it implies nothing which makes any difference between 
such a devise in trust, and an absolute one. But, as I said before, here 
was a particular reason why this legacy was expressly given in trust, 
_for the husband could not have been otherwise excluded; and it is, 
that the trustee may enter into partnership with the son, and he is to 
improve the stock for the separate use and benefit of the wife; which 
prevents the common implication, that the residuum should not pass: 
herefore I think there is no ground in this case to make the executrix 
account for the surplus; and as to that; the bill must be dismissed. 


June 9, 1745; Southcot and Watsen. General Pulteney, by, his will, 


gives, in the first part of it, te Mrs. Watson, an annuity of £400. and in 
the last clause gives her all his houshold goods and furniture, (three 
pictures excepted) and all his plate, linen, watches, jewels, and cloathes. 
whatsoever, and declared her sole executrix. The bill was brought 
for an account of such part of the personal estate as is undisposed of, 
and for a distribution. And by the lord chancellor Hardwicke: The 
bequest of the specific things to Mrs. Waisom excludes her from the re- 

sidue. 3 Ath, 226. 7 
But a devise of the residuum is not a devise over of a particular le- 

BACY oi Cee a. , 
Oct. 24,3750; Blinkhorn and Feast. The testator gave a pecuniary 
O legacy 
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legacy to 4, and another ofa different vahie to B, both infants, anc 


made them his executors. The question was, as to the residue of his _ 
personal estate, whether it should result to-the next of kin, or go to’ 
his executors. By the lord chancellor Hardwicke: Though the law. 
casts the whole personal estate upon the’ executor; yet, asa will is. 
to be construed ‘chiefly according to the intention of the testator, if it 
appear manifestly bis’ design that the executor shall not have it, it 
shall be distributed by this court. 4s where a specific legacy 1s grven to 
aa executor, he shall not have the residue; as it would be absurd to think, 
that the testator, after he had given him what he thought convenient, 
should also intend to give him the whole residue, which would include 
the particular legacy. Yet, in many cases this construction may be 
improper; ‘and therefore, the rule of law has been suffered to take 
place. As in the case of Grifith and Rogers, where the executrix had 
a specific legacy of ten books. And in the casé of Yones and Westcomb, 
(Prec. Ch. 316.) where a man, possessed of a long term, devised it to 
his wife for life, and after ner death to the child she was then ensient 
with, and made her executrix. For, in this case it was necessary to 
devise the term to her specifically, for the sake of the limitation to the 
child. In the present case, not to mention that it is improbable the | 
testator would have made these persons, who are infants, his executors, 
merely for the purpose of distributing his personal estate, without any 
beneft to themselves: it was very proper he should give them these’ 
legacies, though he might intend they should after have the residue; 
for they do not take the legacies as they will the residue; for this they 
are entitled to jointly and equally, and the survivor will take the 
whole. But the legacies are unequal in value, and their interest in 


them different and separate. And it cannot be inferred, that the resi- 


due includes the particular legacies; for, as they are bequeathed, the 


| legatees are entitled to them in severalty, and with different interests: 


whereas, if he had not separated them, they would have devolved 


-—Fointly. and otherwise than he intended they should. . And he decreed 
J phe. deg Hee mye 


the residue to the executors. | swan 
Finally; in the case of Lazwson and Lawson, April 19, 1777, upon 
an appeal from the chancery to the house of lords, it was determined, 
that, unless in cases where the contrary is inconsistent and incompati- 
ble with the apparent intention of the testator, or there is violent pre- 
sumption of fraud, the residue of the personal estate, after payment 
of debts and legacies, shall go to the executor. s+ Ga eM 
Where unequal legacies have been given to executors, and the sur- 
plus or residuum of the testator’s estate undisposed of, the same hath 
been adjudged to devolve to the executors, by virtue of their executor- 
ship, upon this principle, “ that there ajpeared not a sufficiency, oa the 
face of the will, to imply that the testator’s intention was otherwise.” “And 
upon this principle the case of Bowker and Hunter was determined in 


Ly 


favour of the executors. Mraaces Bayley being possessed of a consider- 
able personal estate, 31st Jan. 1777, made her will,-and thereby gave 
to. T. V. Hunter the sum of £200.; and, after a great many legacies to 


‘ | a et ( yay : " ens & Ee NU ey 
a variety of persons, among whor were some of her next of kin, she 


_ gave the Rev. % Baton the suin of £ 50.3 and then made the said Mun- 
Ns Gist: peget ter 
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er and Eaton her executors, but made no disposition. of. the residue, 
‘The executors having proved the will, the next of. kin filed,a bill in 
the court of chancery, for an account of the residue of the testatrix’s 
estate, and prayed that it might be distributed, as the executors had 


legacies left to them. The defendants (executors) admitted assets more 


than sufficient to pay debts, legacies, and funeral expences; but insisted 
they had a right to the personal estate, there being nothing inconsistent 
with such right in the will, or indicative of a contrary intention ; the 
levacies not being given to them as executors, but by their proper 
names, and there being a great inequality between them, by which the 
testatrix shewed she meant to dispose of the whole, and not to die in- 
testate as to any part thereof. The lord chancellor, in his discussion 
of this question, said, ‘“ Flere the testator’s intention is declared-in 
more slender words thdn in any of the other cases. When the tes- 
tator gives the executor part by express words, and in the same man- 
ner as he appoints him executor, it shews his intention to be different 
from that expressed by the fact of making him executor. In order to 
make a gilt of part a bar to taking the residue, the general gift must 
make the intent as clear as the other intention is from making him 
executor: where it will bear another intent, it will not bar him from 
taking the residue. _ The fundamental ‘distinétion is established by lay - 
ing it down, ‘that the rule, “6 that the executor shall take the residue,” 
must, prevail, unless there is an irresistible inference to the contrary. 
Tf the gift of the legacy is qualified, it is sufficient to prevent its barring 
the residue, or if it may be given fora different purpose. The gift of 
unequal legacies may have a different ground from the gift of the 
whole; it may, inmany events, be different: for instance, ibs 2) 600, 
be given to one, and £ so. to the other, it may be different, in case 
of deficiency, from giving the one £.50. the other nothing, ‘The 
ymplication is, that the testatrix must have had a different intent, and 
that must rebut the equity; and therefore the bill must be dismissed.” 
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the'sanie rule and reason holds, where several ¢ executors have uneyual : 


_ pecuniary legacies; as in the case of Bowker and | Hunter above recited, 
Lovelass, 184, 13.) “ie 

- Although courts of law and equity are very cautious in admitting 
parol evidence upon the construction of wills, yet, in favour of execu- 
tors, where the next of kin claimed the undevised surplus, it has been 
received; and the ground of its admissibility, ; as to executors, is, that 
it is adduced to rebut a presumption raised against t oe ui title of the 
executor. 2 P. Will. 159: Note 1.4 edit. F oe 


CHAP. i i OF Devils. 


2. THE intention of the testator is called, by lord Coke, the pole 
star, to guide the judges in the exposition of wills, 

And it is a rule in the construction of them, that the same be most 
favourably expounded, and to pursue, if possible, the will of the testa- 
tor, who, for want of advice or learning » may have omitted the legal 
and proper phrases. And, therefore, the Nie many times dispenses with 
the want of words in | dene: which are absolutely requisite in all other 
instruments; as a fee may be conveyed without the words of inheri- 


tance. But, notwithstanding the mind of the testator, if ‘possible, 


should be pursued; yet it must be so as his intent might stand with the 
rules of the law, and not be repugnant thereto; it being also a tule, that 
the last will of the testator is to be fulfilled according to his true hr 
tion; but the spirit of the law is to be preser ved. Shep. Ti auch. 4 
Etfeét must be given to all the words of a will, if possible; ne oth 
intention of the testator must prevail, if consistent with law. Doug. 308. 
If there be two clauses in a will so totally repugnant to each other 
that they cannot stand together, the latter shall be received and the 
former rejected: wherein it differs from a deed; for there, of two such 
repugnant clauses, the former shall stand. Which i is owing to the dif- 
ferent natures of the two instruments; for the last will and first deed 
is always most available in law. Yet, in both cases we should rather 
attempt to reconcile the repugnant clauses!” 2 Black. Com. 381. 
‘In Rivers’s case, M. 1737. The testator, by his will, gave certain 
lands to his 2 sos, James and Charles Rivers. It appeared that they 
were illegitimate children; and the question was, whether this is such 
a description of their oe as will entitle them to take under the will. 
By lard Hardwicke : the case of a devise, any thing that amounts to 
a destynatio persone 15 sufticient; and though, in str ictness, they are not 
‘his sons, yet, if they have acquired that name by reputation, in com- 
mon expression they are to be considered as such: It hath been object- 
ed also, that the testator hath made a mistake in their wames, aud that 
therefore they cannot take; but the law is otherwise; for if a ‘man is 
mistaken in a devise, yet, ip a person is clearly made out by averment 
to be the person meant, and there can be no. ‘other to whom | at: may 
be. applied, the devise to him i is good. I Ath. 410. 
But although by the law, the intention is more to be ebinsid 


¢han the words; yet such intention must be colledted out of the words, 


and it must consist with the law. Swine 10. 


And 
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And this intention must be colleéted from the will ifself, and not 
rom any parol evidence concerning it. Lovelass, 149. 4 
Thus, m the lord Cheiney’s case, M. 33 & 34 El. Sir Thomas 
Chieney, knight, lord warden of the cinque ports, made his will in 
writing, and thereby devised to Henry his son, divers manors, and to 
‘the heirs of his body; the remainder to Thotias Cheiney, of Woodley, 
and to the heirs male ef Kis body, upon condition that he or they, or any 
of them shall not aliene or discontinue. AiG thé question was inthe court 
of wards, between Sir Thomas Perot, heir general to the lord warden, 
and divers’ purchasers of Sir Thomas Cheiney, whether the said Sir 
Thomas Perot shall be received to prove; by withesses, that it was the 
intent and meaning of the devisor, to inciude his son and heir within 
these words of tite condition [Je or they,] and not only to restrain to 
‘Thomas Cheiney, of Woodicy, and his heirs male of his body. But 
Wray and Anderson, chief justices, upon conference had with the 
other justices, resolved, that he shall not be received to such averment 
out of the will; for a wili concerning lands ough: to be in writing, 
and not by any averment out of it; for it will be full of great incon- 
venience, if none shall know, by the written words of a will, what con- 
struction to make, or what advice to give; but the same shall be con- 
trouled by collateral averments out of the will. But if a man hath 2 
sons, both baptized by the name of John, and thinking that the elder 
(who hath been long absent) is dead, deviseth his land, by will in writ- 
ing, to his son John generally, and in truth the elder is living; in this 
case the younger John may, in pleading or in evidence, alledge the de- 
vise to him; and if this be denied, he may produce witnesses to prove 
the intent of his father, that he thought the other to be dead, or that, 
at the time of making the will, he named his son John the younger, 
and the ‘writer omitted the addition of the younger; and in this case 
mo inconvenience can arise; for he who shall see the will by which 
the land is devised to his son John, cannot be deceived by any secret 
invisible averment; for when he shall see the devise to his son John, 
he ought at his peril to enquire what John the testator intended, which 
may éasily be known by him who writ the will, and others who were 

rivy to the intention; and if no direé&t proof can be made of the in- 
tention, then the devise is void for the uncertainty. 5 Co. 68. 3 
- One devises all his estate in G and W, and elsewhere in the kingdom 
of England, to trustees, subject to certain charges thereon, and limi- 
tations in his marriage-settlement named, in trust, to stand seised of 
the said estates in G and W, or e/sewhere, to certain uses. His estate in 
G and W were the only estates charged or mentioned in his marrlage- 
settlement; but he was ulso entitled to a reversion of certain estates in O 
and U. And it was held, that this reversion passed by the words elsewhere 
in the kingdom of England. Freeman v. Duke of Chandos. Cowp. 363. 
~ I. He having 2 sons, M. and I. devised to M. in fee; and if M. 
die before me, then my son I. shall enjoy the lands as M. should have 
dorie; and also, if M. should die before the seid J. H. he the’said I. 
FEL. junior, shall-have the lands: M. survived the testator, and left issue: 
it Was adjudged, that the words said J. H. without the word junzor, 
means the testator, 1 #zis/ 148. ni | fea 
(i oa at adh ORE A feme 
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A feme-covert, as executrix to A, and administratrix to B, is enti- 
tled to £ 700. bank stock; her husband devises to her £ 700. India 
stock, which he is interested i in or entitled to: and after the making 
his will, she transfers the bank stock to him: it shall pass Py the words 
India stock, for he had no other stock. 1 Wils. 247. 


In, the case of Frammingham v. Brand, the question was upon 


these words in a will, viz. ‘+ I give and bequeath the inheritance, in 
fee-simple, of all my lands, to R. F. my son, and to his heirs and as- 
signs for ever; and in case the said R. F. my son, happen to die in his 
minority, or Gagan or without issue, then I give the. inheritance, 
inifee,to BL Be? jo Re F. attained the age of 21, but died unmarried 
and without issue. Lord chan. Hardwicke held, that this contingent 
executory devise to H. B. could never take place, for both the words 
er are to be taken ina copulative sense; and unless R. F, had died i in 
his minority, azd unmarried, end without issue, H. B. could never 
‘take; for, if this was to be construed otherwise, it might happen, that 
RF. raight marry, and die, leaving issue, in his minority, which 
would be disinherited if the estate was not to vest in him absolutely 
on his marriage, which could never be the intent of the testator; and 
the case of Barker and Surtees, B. R. Mich. 16 Geo. 2. was held to 
be good law, which was adjudged upon these words ina will, vz. 
‘« T give the said premises to my grandson, his heirs and assigns; but 
in case he dies before he attains the age of 21 years, or marriage, and 
without issue, thea he devised the same over to another person.” The 
first devisee attained 21, but died unmarried, and without i issue ; and 
it-was held fer totam curiam, that, by attaining the age of 21, _ “the eS- 
tate became so absolute in the first devisee, that the executory. devise 
could never take effeét or rest: and Dennison, justice, said, he would 
consider it the same as if the testator had said, “If my grandson, . 
B. die under 21, and unmarried, and without issue,” which he did 
not do, for he attained his age. 1 Wils, 140. : 

Common pleas. Henry Lanchester. ¥S. Elias Smer don : : in “debt ‘on 
bond, for £148. 4s. $d. sterling. May term, 1794. The jury. found 
the following special verdict :—* We find for the plaintiff 1s, damages, 
and costs of suit; subject to the opinion of the court of common pleas 
on the following case, viz. That Alexander Russell, by his will, duly 
executed under his hand and seal, in the presence. of three witnesses, 


and bearing date the 4th day of February, 1771, did (amo 6 _other 


things) give, devise, and bequeath unto his two sons, Alexander and 
Robert, and to their heirs and assigns for ever, share and share alike, 
Fontol s low-water lot and wharf in Charleston, as high. as the east 
end of his kitchen; and in case his sons should happen | to die before 
21 years of age, and without i Issue, then he gave and bequeathed the 


same unto his three daughter s, Jane, Elizabeth, and Margaret, and to 


their heirs and assigns for ever, share and_ share alike. Item. The 
said testator did also give, devise, and bequeath unto his said daughters, 


share and share alike, all that other part of his said lot, from the said © 


east end of the said kitchen, southwardly, as far as Mr. Richard Mun- 
crief ee land, and westwardly as far as Bay- street ; but if any of. his 
said daughters. should happen to die before the age of 21 vee or 
without 
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without issue lawfully begotten, the said testator gave, devised, and 
bequeathed the part of such child or children so dying, unto the sur- 
vivor or survivors of them, and to their heirs and assigns for ever, 
share and share alike. Testator afterwards departed this life, without 
revoking or altering his said will; and his two sons died also without 
issue; whereby the estate vested in the three daughters.—fane, the 
eldest, intermarried with Henry Lanchester, and has no issue: Eliza- 
beth and Margaret are married, and have both issue. A partition of 
the property took place under the directions of the court of common 
pleas, and Lanchester and his wife have sold part of the devised pre- 
mises to the defendant, Elias Smerdon, who gave the bond on which 
this action is brought, and who contends that he is not subject to pay~ 
ment of the same, because, if Mrs. Lanchester departs this life with~ 
out issue, the said estate will descend to her heirs, viz. her sisters, or 
their representatives, she being seised in fee-tail, and not in fee-simple,, 
under her father’s will. T. Bowles, plaintiff’s attorney, Geo. ‘Vaylor, 
defendant’s attornev. 

Strange, 1176.1 Eq. Ca. Ab. 188. 

The court were unanimously of opinion in this case, and without 
argument, (for it néeded none) that’ a fee-simple property vested ab- 
solutely in Jane, after her attaining 21 years of age: besides, the land 
left to her and her sisters was absolutely given; and as for the land left 
the sons, and in case of their dying under 21, then to devolve to the 
sisters, they took as heirs to the brothers, and not as purchasers under 
the will.—Mr. Rutledge, Burke, Grimké, and Bey. August 13, 1794. 
Charleston. 

But the rule hath received a distinction of late, which hath greatly 
prevailed, between evidence offered to a court, and evidence offered 
toajury. For, in the last case, no parol evidence is to be admitted, 
lest the jury should be inveigled by it; but, in the first case, it can do 
no hurt, being to inform the conscience of the court, who cannot be 
biassed or prejudiced by it. And accordingly, in divers instances, col- 
lateral evidence hath been admitted in the court of chancery, to ex- 
plain the testator’s intention. Law of Test. 306. 2 Bac. Abr. 309. 

And in the case of Se/win and Brown, M.1734, lord ‘Talbot aamit- 
ted, that it had sometimes been allowed. Cas, Talo, 240, 

But, notwithstanding these cases, the courts have been very unwil- 
ling to admit of parol evidence in relation to any thing that appears on 
the face of a will; and it is certain, that too much caution cannot 
well be used in this particular; especially when it is considered, that 
the statute of frauds and perjuries, which was made to prevent perjury, 
contrariety of evidence, and uncertainty, binds the courts of equity, 
as well as the common law courts; as also, that little regard ought, in 
many cases, to be had to the expressions of the testator, Aber Beto 
or after the making his will, because, possibly, these expressions might 
be used by him on purpose to conceal or disguise what he was doing, 
or to keep the family quiet, or for other secret motives and induce- 
‘ments, which cannot, after his death, be found out. 2 Bac. ddr. 310. 

_ And in the case of Lowyield and Stoneham, M. 20 G.2. Upon plene 
administravit pleaded, the question was, whether £1000. received by 
| the 
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the defendant, was due to her in her own right, or as executrix of her 
husband, and consequently assets. And it arose upon the following 
devise: “] give to my loving brother, John Stoneham, £1e0o. and 
in case of his death, to his wife Susannah,” (who was the defendant.) 
It appeared that John Stoneham survived the testator. And therefore 
the plaintiff insisted, this legacy (which the, de efendant. admnitted . that 
she had received). pitid abso} utely in him, and was assets. an her hands. 
Oa the part of the defendant, it was offered to give in evidence; that 
the testator in extremis declared, he meant only to give his brotser the 
interest of the £1ooo. and that the defendant should have the principal 
ip case she survived him: The parol evidence was opposed by the 

plaintiil’s counsel, as being contradictory tothe plain words of the will. 
yi Lee, chief justice, said, it could not-be allowed; and that, in the 
«case ot Selwix and Br own, (aforesaid,) the house of lords had refused ity 
even where it waste support the legal interpretation of the will; and 


Jord Hardwicke, about two years ago, held it in the same manner in 


‘the case of the * earl of Inchiquin and Obrian. Sin. 12013 
And in the case of Ulrich and Litchfield, July 23, 1742; the. testa- 


trix bequeathed her real and personal estate, to Elizabeth Travers and. 


_ James Ulrich, equally between them for life; and upon the death of 
| Blizabeth vere she gave the whole estate to James Ulrich, in tail 


general; and for want Gh such issue, to Richard Unrich, in fee; witha 


dew pecuniary cea and charged her real estate wae payment of 


| these legacies, if her personal estate should not be sufficient; and by 


| 


her will declared, she gave all the rest and residue of her personal estate 
| to her uncle; eR Collard’s 3 daughters; and particularly gave to 


Mrs. Susannah Litchfield £ 10. and made her executrix. For the 
residuary legatees, it was insisted, that rest and residue of her personal 


devised, and consequently the testatrix has disposed of the whole: 


‘That parol evidence, in this case, may be admitted of the attorney who 
drew the will, that he had express direétions to give the personal es- 
tate to the 3 daughters of Leonard Collard: That, (to be sure) things 


which are quite contrary to the wall, shall not be proved. by parol .evi- | 


estate, must mean the residue ate the particnler legacies are paid off; | 
and could not refer to the beginning of the will, Decauee there isa fee _ 


dence, but that it may be allowed to explain words ina will, especially 


in this case, where it appears to be a mere blunder in the drawer: 
‘That this doth not intrench upoR any of the rules with regard to pa- 
rol evidence, but only clears up who was intended to have the personal 


estate; where the whole is devised to 2 different — persons; and thaf it. 


seems clearly to be a blunder i in the drawer of the will, because the de- 
vise in the first part of it is proper only im the disposing of real estate. 
By the lord chancellor Hardwicke: As to the question, whether I 


ought to admit parol evidence to explain the intention of the testator, I 


am of opinion, that tnis is not.a case in which parol ‘evidence can be 
read, and would be of dangerous consequence 5 ; atas true, there are 


some things here which would make a judge wish to admit it; but. i 


' must not follow my inclinations only, for Ido not know, that, upon 
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| construction of a will, courts of law or equity aan parol evidence, 
| ; 
| ’ 5 except. 
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except in 2 cases: First, to ascertain the person, where there are 2 of 
the same name, or there has been a mistake in a christian or surname, 
and this upon absolute necessity; where, if such evidence were not 
let in, it would make the will void. ‘The other case is, with regard to 
resulting trusts relating to personal estate; where a man makes a will, 
and appoints an executor, with a small legacy, and the next of kin 
claim the residue; in order to rebut the resulting trust for the next of 
kin, parol proof hath been admitted to ascertain the person who was 
to have the residue. It is very true, cases may be cited where lord 
Cowper has admitted such evidence; for he went upon this ground, 
that it was by way of assisting his judgment, in cases extremely dark 
and doubtful. I have the greatest deference for his judgment, but must 
own, I was never satisfied with this rule of lord Cowper’s, of admit- 
ting parol evidence in doubtful wills: besides, he went further in the 
- great case of Strode and Russel, (2 Vern. 621.) in which there was 
an appeal to the house of lords: Mr, justice Tracy who assisted lord 
Cowper in that cause, wasat first of the same opinion with him, but, 
upon Considering it more, disavowed his first opinion, and was clear, 
that it could not be admitted ; and this alteration in his judgment was 
mentioned in the house of lords. In the case of Selwin and Brown, I 
was of opinion, that it ought to have been admitted; and even lord Tal- 
bot, when he had heard the cause, had a remorse of judgment, at the same 
time that he rejeéted the parol evidence: But the house of lords refused 
it as of mest mischievous consequence, and affirmed his decree. Inthe 
present case; here is in the will undoubtedly a contradiction and re- 
puenancy; for, in the first place; she has given all her personal estate 
to the plaintiff, and yet legacies come afterwards, and a devise of the 
residue: What thea must be the construction? As to the general 
question; where the same thing is described generally, and given to 
2 different persons in the former and latter part of a will, lord Coke 
was of opinion, the latter words shall revoke the former; but in Plow~ 
den it is said, they shall take as joint-tenants. T own the reasoning in 
Piowden is not convincing to me; I rather incline to lord Coke’s, 


though the later cases have taken it otherwise. But no certain ruleis.~ 


to be laid down as to construCtion of devises : So says Swinburne,’ but 
that they must depend upon their particular circumstances: Upon the « 
whole of what Swinburne says, the result is this: That if the same thing 
‘be given to 2 persons, they shall take as joint-tenants, unless there is 
something to indicate and prove the intention of the testator to revoke 
and vary the devise. Now, try the present case by this rule, and see 
if it doth not come exactly within it. ‘The tastatrix, by giving lega- 
cies after the devise of all the personal estate, has varied the will for so 
much. It is truly said, that a man may give the whole in a former 
part, and qualify it afterwards, and still the first legatee is entitled in 
part. But here, in case the whole personal estate should not be suffi- 
cient to pay the legacies, she charges the real estate with them, upon 
a supposition that the other might not be suflicient; and therefore is a 
plain indication of her intention, in one event, totally to revoke the de- 
vise of the personal estate. And there being an alteration of her in-. 


tention before she finishes her will, the construction is, she hath alter- 
| | ed 


#110. 2 Bac. Abr. 79. | fe: 
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ed her-intention thoughout, and the plaintiff is not entitled to any part 


of the personal estate, but the residue belongs to the 3 daughters of 
Leonard Collard. . And decreed accordingly, .2 A#k. 372. 

In the-case of Fonnereaw and Poyntz, July, +785, the admission of 
parol evidence being contended: tor, it, was observed, that the court 
would not admit it to raise a title or gift: but where the title or giit 
is raised,’ and there is a doubf as to the person, or other circum-~ 
stances, thensparol evidence: shall. be admitted. - And here lord Fhur- 
low observing, in his discussion, that every evidence, as to the de- 
scription of the subject, the testatrix. described, must be admitted; and 
his opinion was, that the court let in evidence of the value of the estate, 
not to controul the bequests which the testatrix had made-in words 
themselves distinét, nor to controul a bequest which she had made of a 
subject she had accurately described; but because the words which she 
had used in the description were, tpon the whole of the context, un- 
certain, Bro. Chan. Ref. 472... ya: a i 

M. 1780. Maybank and Brooks. In this case it was contended for 
parol evidence to be let in, to prove that the testator knew, at the time 
of making the will, that the legatee was dead; but it was not admit- 
ted .. Bro. Cha. Ref. S40 ; ee aN oak Shs 

A testator gives his wife, by will, a legacy of £1400. and an estate 
in land; she, as -executrix, insists, that she is entitled to have a distri- 
butive share of the personal estate undisposed of, notwithstanding her 
legacy and the devise of land to her, for that the testator frequently de- 
clared his intention that she should have the residue. Lord chancel- 
lor said, if making a wife executrix, of itself, should be allowed to be 
a good reason why she should have the residue, when she has a con- 
siderable legacy, we shall not know where to stop. But, where a 
wife is executrix, and.there is a great affection proved to be between, 
shem, as here is, it is very reasonable to admit this kind of parol proof, 
and a less evidence than this would have turned the scale in her favour. 
§ Wilss 3.13. . ele Cae aan 

And notwithstanding that wills are generally favoured by the law, 


% 


yet, where the testator endeavours to establish a settlement against the 


reason and policy of the common law, the judges will reje& it. Gild, 

; ; PS AR! | 9 
- Also, where the testator, by his will, maketh no other disposition 
of his estate than the law itself would have done, had he been silent; 
there such a will is useless, and shall. be rejected: and, therefore, if a 
devise be made to a person and his heirs, which person is heir at law’ 
to the devisor ; this is a void devise, and the heir shall take by descent 


as his better title; for the descent strengthens his title, by taking away _ 
the entry of such as may possibly have right to the estate; whereas, 


if he claims by devise, he is in as by purchase. Gib. 110. 2 Bac. 
Abr.i7Q: sgt Nga ee a RE aN aN 
So, if I devise land to my wife, for her life, and, after her death, 
the same lands, in fee-simple, tomy son, who is my heir at law; or if 
I devise it tomy executors, fora term of years, and, after the expira-~ 
tion thereof, to my son, in: fee-simple; in neither of these cases shall . 
he take the land by the will; because, if no such devise had been 


, 1 made, ” 


) | 
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made, he would have had the land after the death of my wife,* or 
after the expiration of the term of years. But if I create another estate, 
by my will than would have descended to my heir at law, or where 
the quality, of my estate is altered by the devise, there the disposition 
of the will shall prevail, thouglfit be made to the heir at law: as where 
aman may have a son rand a daughter, and deviseth, that his’ land shall 
descend to bis son, and if he die without issue of his body, that then 
the same shall go over to the daughter; the son, by this devise, takes 
an estate tail, though heir at law to the devisor; because here is an es- 
tate tail created by the will, and the heir must take under the will, or 
the remainder to the daughter would be void: for the will, altering 
the quality of the ce ought to prevail. Gil. on wills, 114. Law of 
Lest. 154. 

Also, devises are void and rejected, where the words of the will are 
so general and uncertain, that the testator’s meaning cannot be collected 
from them; and therefore, where a man, by will, gave ai/ to*his mo- 
ther, the general words:did carry no /aads to his mether: for since the 
heir at law hatha plain and uncontroverted title, unless the ancestor. 
Misinherits him, it would be severe and unreasonable to set him aside, 
unless such intention of the testator is evident from the will; for that 
were to set up and prefer’a dark, and at best but a doubtful title, to a 
clear and certain one. ...G7/d.112. 2 Bac. Abr. 81. 

Subsequent words in a will or deed may qualify the extent of prior 


‘general words: as, if one devises to his son W. 8S. when he shall ac- _ 


complish the full age of 21 years, the fee-simple and inheritance of L, 
to him and his child or children for ever. But if my son W. S. shall 
die before he shall accomplish the full age of 21, then I give and be- 
queath the fee-simple and inheritance ot L, to my wife E. S. forever. 
Here, although a fee-simple appeared to be given, in the beginning of 
the will to his son, yet W.S. took only an estate tail to him and the 
heirs of his body, with reversion to himself in fee by descent. Davis 
Stevens. Doug. 300. ; 
One gives the fee-simple of his bigger Howse to A, and after A’s de- 
cease, to B, the son of A; this passes only a life estateto A. Doug. 309. 
ON devise, made 27 fee-simp Je, without express words of heirs, is 
good in fee-simple: But # a devise be made to 4. B. he shall have the 
dJand but for term of life; for these words will carry no greater estate. 
Terms of the Law, tit. ‘Bustiiee: | 
To make a devise of lands a fee without any limitation, such a 
sininitest intention must appear, that the testator meant to give a fee, 
as may satisfy the conscience of the court in Shenae itsuch: if itis 
barely problematical the rule of law must take place. Ree v. Blackett. 
dex ih ot j 
If a man devise all his. estate swhich hee hath in such a place, with- 
out mentioning the heirs of the devisee; courts of equity have held, that 
it shall extend to such heirs, for that the word estate implies the whole 
property and interest therein: especially 1 in the case’ of children, to 
whom the parent, unless there is some express limitation, cannot in- 
tend a life estate only. By lord Hardwicke, in the tase of Bazlis and 
Seale, New 6,1750., 2 Vex. 48. : : 
‘i 
* Gilbert on wills, 113. Law of Teh. 153. 
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It is now clearly settled, that the words “¢ all his estate,” will pass 
every thing a man has: but if the word * all,” is coupled with the 
word “ fersonal,” or a * local description,” there the gift will pass only 
66 personalt vag or tne’s! specific estate particularly described.” Hogan ve 
Fackson. Cow. 300. oi ikaee Sean hi ig 


As if one devises “ all his estate at A;’? this passes only a life estate, 
though the testator had marked his disapprobation of his heir at law, 
by a legacy of one shilling. Doug. 734. | : : 

“6 As to all my worldly substance :” these words import every property 
a man has.—‘ Real effects’ mean “ real’? property. Hogan v. Fackson. 
Chea ROT SS. ee BETTE IRE EL ITT SOS 

© All my interest,’ passes an estate in fee-simple. Doug. 733. 

A testator, seised in fee, by will, expresses himself thus, at the be+ 
ginning thereof; ‘ As to my temporal estate,” J dispose thereof as fol- 
ows: and afterwards says, all the rest of my goods and chattels, real 
and personal, moveable and immoveable, as houses, tenements, &c. 
without mentioning the word ‘ estate,” or * other words of limitation,” 
such devise will passa fee. 1 Ws. 333. a ee 

The word “ hereditaments? may, in awill, bea fee; so, if I make 
one my * Heir; or the word § reversion’? may give a fee; or if oné 
<‘ gives’? his houses to A. B. to “ pay his debts ;” or devises to one * fo 


_sell;” or a devise of houses “ charged with debts,” which takes money 


out of the pocket of the devisee. 3 Wils. 418. sae 
If lands :be devised to a man, to have to him forever, or to have 
to him and his assigns;* in these two cases, the devisee shall have a 
fee-simple: but if it be given by feoffment, ‘in such manner, he hath 
but an estate for term of life. Lerms of the Law, tit. Devise. 9 
Ifa man devise his land to another, to give, sell, or do therewith at 
his pleasure, or will; thisis feessumple. dd. 3.0 ae 
One begins his will thus; “ As touching a@l/ my temporal estate, 8c. 
I give and dispose thereof as follows: item, to W. W. 2 houses at 8, 
and so on: and it is my will, that none of the houses and land named 
above, be entered into by the above-named W. W. &c. until the de- 
cease of my executor.” Lord chief justice De Grey said, there was 
no case where the testator makes use of these, or the like words, “ as 
touching the disposition of a/Z my temporal estate, | give and dispose 
thereof as followeth, and immediately afterwards devises his several 
estates, or his several lands, to divers persons, that ever was determin- 
eda fee:” these are words descriptive only of the particular estates or 
lands, asto Jocality, and not of the quantity of his estate in those Jands, 
and so do not carry a fee. Bythe words ‘ all my estate,’’ the testator 
must be understood to mean the thing, viz. his lands, and not the 
quantity of estate (a fee) which he had in those lands. ‘There is a 
great difference between the description of the thing, estate, or lands 
devised, and the quantity of interest or estate in the’ thing, estate, or 
Jands devised.’ WU ehshQae, a8 Se ae pein ON) COS Eanes, 
Ci dart ee iG ec aa A devise 
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“® Query, Whether the words ‘© for ever”? are not omitted here; for Wentworth 
fays, ‘if adevife-be to a. man and his affigns, without faying ‘* for ever,”’ the de~ 
wifee hath but an eftate for life.” pe 2740. athe th RG 
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A devise made to. one and to his Aeirs male, doth make an estate * 
gail; but if such words be put in a deed of feoffment, it shall be taken 
for fee-simple: because it doth not appear of what body the heirs male 
shall be begotten. /d. iM 

A devise after failure of the issue or heirs of A, without any previ- 
ous limitation to such issue or heirs, 1s void in its creation. Doug. 488. 
Note. vey ” : 
_ Iflands he given by deed to one, and to the Jeirs male of his body, 
who hath issue a daughter, who hath issue a son, and dies; there the 
Jand shall return to the donor, and the son of the daughter shall not 
have it, because he cannot convey himself by heirs male, for his mo- 
ther is a lett thereto: but otherwise it is of such a devise; for there 
the son of the daughter shall have it rather than the will shall be void. 
To ep Be | 
Devise to 'T. G. “ for and during his uatural life,’ and alter his de- 

cease, to his heirs and assigns for ever; and for want of such heirs, to 
T.E. his heirs and assigns for ever. ‘T. G. has only an estate tail. 
Morgan and Ux v. Griffith. Cowf. 234. 
* Words in a will which are sufficient to pass a fee-simple, may be re- 
strained, by subsequent words, to mean an estate tail. Doug. 253, 
MER sabes Sebal, b2ntiy 
if If lands be given by deed to one and his heirs for ever, and if he die 
without heirs, then to his brothers or sisters, this last is void, because 
the first gift conveyeth unto him the fee-simple; but in a will, such 
devise over is good, and such limitation shall convey but an estate * 
tail: asin the case of Tyre and Willis, M. 7 G. 2. ‘The testator devis- 
ed his lands to his wife Zane for life, remainder to his son Henry for 
life, remainder to his son George and his heirs for ever; and if he died 
without heirs, then to his two daughters Catherine and Fane. ‘The 
question was, whether George took a fee-simple, or only an estate 
tail. And the case of Webs and Hearing, Cro. Ja. 415, was cited, 
to prove, that where a devise is to one and his heirs, and if he die 
without heirs, remainder over to another, who is, or may be the de- 
-visor’s heir at law, such limitation shall be good, and the first limita- 
tion construed an intail, and nota fee, in order to let in the remainder 
man; but where the second limitation is to a stranger, it is merely 
woid, and the first limitation is a fee-simple. And by the lord chancel- 
lor: In this case, George took an estate tail. ‘The difference which 
hath been taken is right; and the reason of it is, that in the latter case, 
there is no intent appearing, to.make the words carry any other sense 
than what they import at law; but in the former, it is impossible that 
the devisee should die without an heir, while the remainder man, or 
his issue continue. And therefore the generality of the word /errs, 
shall be restrained to heirs of the body; since the testator could not 
but know, that the devisee could not die without an heir while the re- 
mainder man, or any of his issue, continued. Cas. 7 ab. 1. 


' And in Wedd, and Hearing, a limitation was to the testator’s son,- 


and 


* The flatute of Weftminfter ad. 33 Ed. 1, c. x. entitled pz ponis, &c. not 
being of force here, the words HEIRS MALE would create only a conditional eftate 
- inthis country. | 
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and if the testator’s 3 daughters should over-live their brother and dis 
heirs, then to them. The words Ais heirs mean herrs of the body; be- 
cause the-daughters could never over-live the collateral heirs of the 
son, coming under that description themselves. Doug. 253, 4. 

But in the case of Tilburgh and Barbut, March 2, 1748; where 
the remainder: man, being of the half blood, could never possibly i in- 
herit, it was decreed by lord Hardwicke, that this being a fee mount- 
ed ona fee, it vested in the first taker, and the remainder over to abe 
half brother was merely void. 3 4k. 617. 1 Vex. 89. 

Nothing contained in this act shall be construed to vest in the state 
the property.of which any person died possessed, interested in, or en- 
titled to, where such person has left any relation of the half blood; 
but the same shall be, and is hereby vested in such person of the half 
blood. 14 §, No. 1490, Pub. Laws, f. 430. ° ae 

If one devise to an infant in his mother’s womb, it isa Bobd devise; 
but otherwise by feoffment, grant, or gift; for in those cases there 
ought ie be one of ably to take presently, or otherwise it is void. 
Terms of the Law, \ i 

If one devise to a person, by is rill all his lands and tenements ; Were 
not only all those lands that he hath in possession do pass, but all those 
that he bee in reversion, by virtue of the word tenements. Jd. 

“Tf a man hath lands in fee, and lands for years, and deviseth all his 
Janes axd tenements; the fee-simple lands pass only, and not the lease 
for years: but if @ man hath a lease for years, and no fee-simple, and 


deviseth all his lands and tenements; the lease for yea passety other 


wise the will would be merely void. Cro, Car. 293. 
One, possessed of three species of estates in the county bf H. Viz. 
ene by articles wholly executory, another executory in part, and a 


third (being an advowson) completely executed by a recent conveyance, _ 


devises to his wife all the manors, messuages, advowsons, and Here- 
ditaments, in the county of EL. for the purchase whereof I have already 
contracted and agreed, or in lieu thereof, the money arising by the sale 
of my real estate in the county of L. (with directions for completing 
the contraéts.) The advowson (although the purchase was completely 


executed before the making ‘i the will) shall Pe to the wife. Si. ate : 


ve mad of Winton. Cowp. 9 ile, 
he words (all my eats in a devise, will pass a bogey Dale the de- 
vise of a house doth not pass lands. Mo. 359: pe Te! 


A devise of a messuage, will carry with it a ‘garden Be curtelage ; ; 


otherwise of a house, unless it be with the appurtenances, 2 Cha. Ca. 27. 
The testator devised a house with the e/purtenances. The question 
was, whether land in a field passed. And it was adjudged, that the 
land did pass; for it was in a will, in which the intent er the devigor 
shall be observed. Godb. 40. 
By a devise of three messuages, with. all ovleke een Gables walls 


&c. that stand upon or belong to the said messuages; the lands belong- 


oO 
ing to the messuages shall pass; for the testator manifested his intention 


to dispose of his whole estate, by the. beginning of his will: « As, 


touching such worldly estate wherewith God Kua blessed me, Fc. Gulliver, 


NARS Sree 


A devise of the inheritance, hath been held to be a devise of the 
lands. Sty. 308, 

If lands are devised to trustees, without the word heirs; yet, by im- 
plication, they must have an estate of inheritance sutficient to support 
the trust: for there is no difference between a devise to a man for ever, 

and to a man upon trust$ which may continue for ever. 1 Abr, Cas. 
Eg. 176. ain | ' 

If lands are devised toa man, faying several sums in gross, he hath 
a fee, though all the sums together do not amount to the annual rent 
of the land: for the devise shall be intended for his benefit; and if he 
had only an estate for life, he might die before he received the lega- 
cies out of the land, and consequently bealoser. Jd. | 

So, if lands are devised to a man, in consideration that he release a 
sum of money due to him, he has a fee-simple, on his release of the debt: 
for the devise being intended for his benefit, an estate for life might be 
determined before he could receive the sum out of the land. Jd. 177. 

But if lands are devised to a man, paying so much out of the /ro/its 
of the lands, he takes but an estate for life: for, although he takes the 
land charged, yet he is to pay no farther than he receives, and so can 
be no loser. Jd. . 8 

One, seised of the lands of Cand G in fee, of other lands in B and 
B, for lives, renewable for ever; and other lands under leases for 3 lives, 
with reversionary terms, for 21 years from the death of the surviving 

life in each, and being himself the surviving life in one, devises thus: 
And as to all my worldly substance; I give to my mother my house and 
land of G, with the appurtenances, during her natural life, clear of 
any deduction; and also my lands of C, (subjeét to a rent payable 
thereout) for /ife, without liberty of committing waste thereon: and, 
after several legacies to relations, (one of which was the heir at law) 
he devises to his mother all the remainder and residue of all his effects, 
both real and personal, which he shall die possessed of. The mother, 
by this residuary clause, takes a fee in all the testator’s fee-simple 
estates, and the whole of his interest in the rest of his real property, 
subject to the charges thereon. Hogan v. Fackson. Cows. 299- 

But if one devises a reversion to his right heirs, and aiterwards gives 
all the residue and remainder of his real and personal estate to A B, in 
fee, the reversion does not pass by this residuary clause. Doe v. Saua- 

ders. Cowp. 420. we : 

A man devised, that his lands should descend to his son; but he wil- 
led, that Ais wife should take the frofits thereof, until the full age of his son, 
Sor his education and bringing up, and died. The wite married another 
husband, and died betore the full age of the son. And it was the 
opinion of Wray ‘and Southcote, justices, that the second husband 
should not have the profits of the lands, until the full age of the son; 
for nothing is devised to the wife but a trust, and she is as guardian or 
bailiff, for the benefit of the infant, which by her death is determined; 
and the same trust cannot be transferred to the husband: but otherwise, 
if he had devised the profits of the land unio his wife, until the age of the 
infant, to bring him up and educate him ; tor that is a devise of the land 
itself... 2 Leon, 227, 
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3. When any estate or effects is intended for a married woman, it 
is generally devised or bequeathed to some person in trust for her, of 
to be for her sole and separate use, with directions, that her receipt 
alone shall be a sufficient discharge for the same; as thereby to prevent 
what is given being subjeét to the lrusband’s controu!. If any real 
estate is devised to her in fee-simple, and without any restriction, it 
immediately vests in her on the testator’s death, and becomes subject 
to the husband’s curtesy, and to their conveyances, as any other estate 
that the wife may have been seised of in fee-simple or fee-tail, on her 
marriage. Lovelass, 94, 157. : AD ae ES 
_ But, if any legacy, or personal estate, is given toa married woman, 
absolutely, without any restriction, it will be as if the same were given 
to the husband. 1 Vern. 261. Law of Test. 250. ae 
H. 1724. Rollfe and Budder.. Devise of a bond by the son, to his 
mother, to her sole and separate use: It is her sole property in equity; 
and her assignment of it is good. Bund. 187. eke oy 
So in the case of Bennet and Davis, M. 1725. A person, seised of an 
estate in fee, devised it to the defendant’s wife, who was his daughter, 
for her separate use, without any limitation to trustees: Tt was ad- 
judged,’that the husband was but a trustee for the wife. 3 P.°Will: 
e . e ° ° The So, sry 
Devise to one for life, and after, to her issue; and, if she ha eX 
sue, power to dispose thereof at her will and pleasure, tne © 
was clearly of opinion, that the devisee took an estate in 
by the will, as the contingent remainder to the issue never ve 
Wils.6. EOUON TS ai iy RP 
A. being cestui que trust of a term in black-acre, afterwards purcha- 
ges the fee in his own name, and devises black-acre in fee to his heir; 
whom he makes executrix and residuary legatee, who. is a feme-covert, 
and dies: the term shall go with the fee to the heir at law, and not to 
her husband, who is her personal representative. 2 Wils. 329. 
4. Ifa devise be made to a man, and to the heirs female ot his body 
begotten; and after, the devisee hath issue a son and daughter, and di+ 
eth; here the daughter shall have the land, and not the son. Terms of 
the Law. Devise. i ? ) SLs 
s. A man devised his personal estate for the use of his relations, 
without specifying any in particular, or using any other ‘words, and 
made an executor, and died. His mother, and three sisters, brought 
their bill, as nearest relations, fora discovery and account of the per- 
sonal estate, and to come in according to the statutes for, distribution. 
And it was agreed to be the rule, in construction of such devises to re- 
lations, that those who would, by the statutes for the distribution, be 
entitled to the personal estate, in case the testator had died intestate, 
should, upon such general devises, be admitted in the same proportion 


PT 


only. And the lord chancellor Cowper said, he thought it the best — 


measure for setting bounds tosuch general words, and that it had been 


often ruled accordingly in that court. Roach and Hammond, De yn i 


“Pree. Cha.nor. 2 dor. Eg. Cas 439. ee Fifield OR 
‘For if, upon such general devise, they were not to take in this man- 
ner, it would De peer riain ; for the relations may be infinite. And in 
| Lape : ds | ; the 
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the case of Carr and Bedford, 30 C. 2. where the testator devised the 
residue of his estate among his kindred, according to their most need; it 


was determined that this shall be construed according to the statute of 
distribution. 2 Cha. Rep.146. 2 Abr: Eq. Cas. 3605. , 


~ Soin the case of Thomas and Hole, M.1734. A man devised £ 500. 
fo the relations of A, to be divided equally between them. A had, at the 
testator’s death, two brothers living, and several nephews and_ nieces 
by another brother. It was determined, that no relations should take 
__ by this description, that could not take by the statute of distribution. 
' Whether’ the wif is a relation in this respe@, hath been made a 
question. As in the case of Davis and Bailey, Feb. 8, 1747. The tes- 
tator, by his will, gave the ‘residue of his personal estate to his wife for 
life, remainder to such of his relations as would have been entitled by 
the statute in case he had died intestate: The wife claimed a moiety. 
By the lord chancellor Hardwicke: Relation here means kindred. The 
wife is not of kindred, nora relation within the meaning of the statute. 
And more particularly, in thecasé of Worsley and Fohnson, M. 27 
G.2. The testator, seised in fee, deviseth his estate to his wife for 
life, remainder to another in tail,and, for want of issue, siping im 
fee to be sold; with these words, And my mind is, that the money arising 
le be divided amongst such of my relations, and in such manner 

f distributions direés: Then he gave other legacies to his 
wit yinted her sole executrix, and died; leaving relations of 
his: « d; and his said wife; who married a second husband. 
Then the wife dies; and the second husband dies; and the tenant in 
tale dies without issue. The plaintiff brings his bul, as executor to 
the second husband, praying a sale of the estate; and a moiety of the 
money thence arising, as the representative of the second husband to 
the wife, who is entitled to it by the will, as a relation within the sta-= 
tute of distribution.—Lord chancellor Hardwicke: During the course 
of this cause, I have altered my opinion. The question arises on the 
words of the will referring to the statute of distribution, and depends 
upon the construction, which must be agreeable to the words, and to 
the intent of the testator; to be from thence collected. The question 
isy what is the sense of the word relation, a8 used in this will? Ina 
proper grammatical sense, it denotes a quality in the abstract; but in 
common sense, it becomes personal, and signifies the same as my kin= 
dred. Now, next of kindred are the words in the statute to which he 
refers, and takes in only relations by consanguinity or by blood. Now 


it seems strangé to say, that a man’s wile is no relation to him; but 


she certainly is not in this sense, neither by blood nor affinity. The 
etymologists, when they speak of consanguinity, say, that it is, wacu- 
lum fersonarum ab eodem stipite descendentium ; and of affinity, they 
say, waor non est affinis, sed causa affinitatis. And so the word appears: 
to be used in our statutes: for if the wife was of kin to her husband, 
she would exclude al! the rest, as being the nearest of kin. So in the* 
21 H. 8. c. 5. the ordinary shall grant administration to the widow, or 
next of kin; which distinguishes the wife from the kindred. This 
wo | a % perhaps 
a Sy 
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One gives the fee-simple of his bigger house 0 A, and r A’s 
decease to B, the son of A. this passes only a life estate to A. Doug. 309: 

In general, if an estate is given indefinitely, without words of limi- 

tation, an interest for life passes. Doug. 727. Note. . 
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Tn 1 the case of Rigden and Valier, Mar ch 25, 1751 14) The question 
ad on a deed poll, which began In this manner, - «To all christian 
eople, dc. 1 George Ever inden, in considerati n 
« and epee ee - and for the arm te ang 


g rot allen | 
ir my decease, 


Pah nis was at fe Finnie Also, 
y two daughters Margaret and 


“to my ‘aaaes sea. 
“* I give, grant, and confirm, to g 
“nah, the rents and profits of the land called 4. during the | 
6 my “arten equally to be divided betwi: xt my said daught 
“to my wife — per annum; and after her decease to” them a and their 
« heirs, equally to eit lso I give, grant) A 
“ confirm, tom 5 daughters all my perso al state, equally to be di- 


-¢ vided betwixt them, after all my debts and funeral charges paid and 


< satisfied.” This deed was signed and sealed by George Everinden in 
the presence of 3 witne He and his wife died Hannah, one 
of the daughters, matt igdeny by whom she had the plaintiffs, 
and died. The question as, Whether Margaret and Hannah took as 
joint- -tenants, or as tenants in common Af: the ep ki the Pea, 
who brought their bill for an accour 
moiety of the estate given to Margaret and heir mother Haz ” and 
claimed as co-heirs of Hannah, were right: If the former, ie who 
survived ‘Oo he def endant Margaret, as the survivor of he 
the lord. ancelior Har dwicke : This case sega ~~ 


ee 


to take effect a " 
vhole. el nd ee estate of Ever sailin be to tHe a e 


from | 
he bore to his wife 


and affection, though by a single deed without livery, it may be consi-. 


_ dered to be a covenant to stand seised), it will be void, being without 
_ livery, and because a freehold cannot pass in futuro. But by way of 
i covenant to 


and § seised, it may be good; for that operates not by — 
sion, but the use remains in the grantor 
. by force of the consideration. The present 
S upon a very litigated point in the books, though ciear 
ater in one view.” Ina will, “the words equally to be divided cer- 
renancy in common, though this at first’was doubted; 

, the words equally, ox share.and share alike, have the same effet: 


| a Bat it is said, that there is not sufficient authority ‘to establish these 


words to make a tenancy in comtnon in a deed, and that the books 
take the law to be otherwise. ’Tistrue, the booksdo so generally. And. 
yet there is no solemn determination that I can find, where it has been ad- 
judged against ‘a title, that the words equally to be divided will not cre- 
ate a tenancy in common in a deed, “Uhe only determination that. hath 
been, was in the case of Fisher and’ Wig (Li. us Raym. 623.1 P. Wall: 
a4.) which hath been relied on asa judgr ent of the court of erry 
bench, that these words make tenancy in comr 


is objedted that La a case of doubt 
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gion of only two judges, against so great a man as lord chief justice 


‘Holt; and it is apprehended too, that this judgment was afterwards re- 
‘versed. gh have made inquiry, and cannot find that it was, or that 


even a writ of error was ‘brought: so that this judgment yet stands, 


and is so far an authority, that this construction in regard to the words 


equally tobe divided makin; ga tenancy incommon, took place in the case of 


the surrender of the copyhold lands.—Another case has been cited at 
the bar, which, if rightly reported, is in point. 2 Vent. 361. But I have 


caused the register’s s books to be searched, and can find no decree to 


warrant the report: but notwithstanding this, there might have been 
such a case, and itis taken by Gould that there was.—Another case is 


mentioned at the end of Fisher and Wig, by Northey; but the records 


have been searched, and there is no possibility of finding it.—Simith 
and Fohnson too is another authority, such as it is——In regard to the 


‘case before me, upon the best consideration I can give it, T am in- 
- clined to be of opinion, that the deed, or instrument, call it what you 


avill, has created a tenancy in common; and, that to say otherwise 
would be a manifest contradiction to the intention of a father provid- 


ing for his children. ‘Though none has a greater reverence for the 


opinion of lord chief justice Ho/r than I have, I think the arguments 
the other judges are founded more on the reason and nature of the 
n his lordship’s; and that his proceed from the artificial and 
ning of the law, and are deduced from a great deal of fine 
lrawn from argument in other cases. The arguments of Mr. 
ould have great weight, and are by no means satisfactoriiy an- 
. Indeed, that case wason a surrender of copyhold lands in 


the lord’s court; ‘and the two judges argued it was not to be considered 
- with great strictness, but asa will: whereas Holt contended that it 


should be construed as a deed; and in one thing he is certainly right, 
that the surrender of copyhold lands to uses is not to be considered on 
the foot of uses, being not within-the statute of uses; and therefore such 
a surrender is only a : direGtion of the lord whom to admit; and when 


admitted, the surrenderee is not in by the grant of the lord, but by 
the surrender. Ife the arguments of the judges. had any weight i in that. 
~ case, they must have full as much in this, being on a covenant to 
stand: seised. But it is objected, that there is no warrant to construe 


‘a deed to USES, as to the limitations and words of it, with greater lati- 


“tude than a conveyance by way of feoffment, or any other convey- 


ance at common law; and that strange confusion would arise, if the 


words of a deed on he statute of uses should be taken ina larger sense 


than they would bear ina conveyance at common law. hist is true 


in general: for the statute joining the estate to the use, it becomes one 
entire conveyance by force of the statute. But some restriction must 
be added to this. The words of limitation, to be sure, must be con- 
strued in the same sense as at common law. But when there are words 
of regulation or modification of the estate (as the words equally to be 
divided are,) and not words of limitation; I think there is no more 
harm in giving them a greater latitude in deeds on-the statute of uses, 
which are trusts at common law, than in feoitments, which at all times 
have been strict seh me he case upon that occasion, spe by 

i ould, 
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Gould, is very material; where the intendment, not the words, of the 
special verdict influenced the determination. Consider the argument 
from thence to the present case. The only distinétion taken between 
the construction of words in a special verdict and in other cases, 1s, that 
in a special verdict they may be taken more largely than in pleading; 
and therefore, it is often said, that a description, which would be bad 
in a count or plea, may be good in a verdict, and taken by the in- 
tendment of the jury: but there never was any book that said, that 
words may be taken more loosely in a special verdict than in a deed. 
It is admitted, that if the deed had been in this manner to hold one 
moiety to one and her heirs, and the other moiety to the other and her 
heirs, this had been good, not only in such a deed as this, but like- 
wise in a feoffment. And considering how the sense of the woeds 
equally to be divided is to be construed, there is no reasonable differ- 
ence between the two cases. Thus the matter stands on the foot and 
authority of Fisher and /’ig.—But there are other reasons which great- 
ly strengthen the present case in favour of the plaintiffs. The first is 
this: Here is a parent making a provision for his children {who were 
five in number,) and for his wife: if the children were to take this 
estate, intended for the support of each of them and their future fami- 
lies, as joint-tenants; the share of any one, who should happen to die, 
would not descend for the maintenance of his children and posterity, 
but survive to the other joint-tenants: adisposition by no means rea- 
sonable, nor likely to be supposed agreeable to the intention of the fa- 
ther. And this court has always used a great latitude in pursuing the 
intent of the parties, in construing a deed to make a tenancy in com- 
mon or a joint-tenancy, though the words equally to be divided have 
been omitted; and have determined therefore, that if two men jointly » 
and equally advance a sum of money on a mortgage in fee, and take 
a security to them and their heirs, there shall Le no survivorship; and 
so, if they foreclose an estate, it shall be divided betwixt them, because 
their intention is supposed to be so. It has been said indeed, if two 
men make a purchase, they-may be supposed to buy a kind of chance 
between them, and to intend that the survivor shall be entitled to the 
whole. But it has been determined, that if two purchase, andvone 
advance more than the other, there shall be no survivorship, though 
there be no such words as equally to be divided, or to hold as tenants in 
common: which shews how strongly the courts have leaned against 
survivorship, and ereéted a tenancy in common, by construction, or 
the intention of the parties. Consider how nearly tis. comes to the 
case in question. And this court always considers provisions for chil- 
dren as having an equitable consideration. And, therefore, though 
such voluntary dispositions cannot be preferred to debts for valuable 
consideration, yet they are always preferred to other voluntary dispo- 
sitions. —But Geo. Everinden has himself put his own construction on 
the words, by the disposition of his /ersonal estate; which is allowed — 
to make a tenancy in common.—Besides, this appears to be as near a_ 
testamentary aét as possible; nor do I know why. it may not be proved — 
asa will, notwithstanding the solemnity of the execution by sealing 
and delivery: according to the case of Kidder and Lee, (£400. 313.) i 
z. ; 2 a jate 
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# late determination in the king’s bench, in the case of Trimmer and 
Jackson. And it is admitted, that, in a will, these words make a te- 
nancy in common; and I think it ought to be so here. My opinion, 
therefore, at present, is, that, agreeable to the case of Fisher and Wig, 
strengthened by the farther observations already made, the plaintitis 
are entitled to a division. of the estate. 2 Vex. 252. 
So in the case of Goodtitle and Stoakes, in the king’s bench: H. 26 
G.2. By indentures of lease and release, dated in the year 1695, and 
made between John Gurl and his wife of the one part, and William 
Purefoy and Peter Capper of the other part, the said ohn Gurl granted 
and released to the said Purefoy and Cafer and their heirs, the lands 
in question, to the use of such and so many of the children of the said. 
Gurl, on the body of his said wife begotten, in such manner, and in 
such shares, as the said Yoh Gurl should appoint;, and in default of 
such appointment, ¢o the use of all such children equally to be divided; 
with a remainder to the right heirs of the said Yoln Gurl. Fohn Gurl 
died, without making any appointment, leaving his widow, and chil- 
dren, Richard, Fane, Peter, and Wilmot.—The question was, whether 
by the words “ ¢o the use of all such children equally to be divided,” the 
children took as tenants im common, or as joint-tenants, in which case 
Wilmot, who married the defendant, being the only surviving child,. 
would take the whole.—Lee ch. j. delivered the opinion of the court: 
This case depends upon the clause (above-mentioned). The defend- 
ants have insisted, they ought to take as joint-tenants. Joint-tenants 
must be to the land in one right, and by one joint title, and they must 
have one joint freehold. “Tenants in common take differently, as is 
laid down, 1 Jast. seé?. 292, 296, 297:. from which it does appear, 
that no particular words are necessary to create a tenancy in common. 
‘Fhe question then comes to this: Whether the children do not take 
several freeholds, with a several occupation? To make them tenants 
in conmmon, would be to construe every word in this deed as opera- 
tive. No words ina devise or a grant shall be construed void, if they 
can be construed otherwise consistently. (3 Lev. 373). There is no 
doubt at this time of day, but that the words equally to be divided, ina 
will, make a tenancy in common. In the case Cro. Eliz. 443, 695, it 
was first determined to be so. There is no determination where in adeed 
to uses they will. It has been objected, they have a joint-title in the’ 
freehold; and the words equally to be divided will not sever it: And 
though the statute of uses executes the use to the possession, yet it 
leaves the estate subject to the same uses: The intent cannot prevail 
here ; and these words, in a conveyance at common law, would not 
create a tenancy in common. But the question here is not, whether 
the joint-title is severed, but whether any joint-title is conveyed. If 
land be given to 4 and B, to hold one moiety to 4, and his heirs, and 
the other moiety to B, and his heirs; they take as tenants in common. 
And where the grantor, in the same clause, and wno flatu, uses the 
words equally te be divided, he intends to convey an equal property in 
the land, and to-the fee, to each. This is the opinion of Pofsham, 
Cro, Eliz. 696. in his arcument. I cannot think the clause here is 
‘Nugatory, or of no effect.’ The intent of the party operates to pass 
. the 
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the whole fee. There is no rule in law, to prevent the court frotir 
making a construction, according to the intent of the party, in a deed.’ 
The true reason why the words equally to be divided make a tenancy in 
common, is from the apparent intent that the estate should be divided:' 
And such a construétion ought to be made, if there be no rule to the 
contrary; and no precise words are necessary. The case in 2 Ventr. 
36s. is in point: A covenant to stand seised to the use of A, for life; 
and alter, to two, equally to be divided.’ 1 dust. rg1. a. If a verdict 
find that a man hath two parts of a manor, or the like, to be divided 
into three parts, they are tenants in common, by the intendment of the 
verdi&t; and if ina verdict, there is no reason why not in a deed. 
Carth. 343. Leigh v. Brace. A conveyance by way of use shall be 
construed as a will, with respect to the intention of the parties. The 
case of Fisher and Wig cannot now be departed from: It is mentioned 
in the case of Phillips and Stringer, as if this yadgment had been revers- 
ed; but itwas not, The whole reasoning of Abli’s argument, in the 


said case of Fisher and Wig, is applied to the supposition of a convey~ 


ance at common law: but it does not from that appear, what his opi- 


nion would have been, upon a direct deed to uses as here. Inpthe case’ 


of Rigdea and Valier, lord Hardwicke, ch. }. declared, upon ‘the best. 
consideration he could give the case, that he was inclined to think that 
the words equally to be divided, whether ina will or deed, create a te- 
nancy in common. And judgment was given for the plaintiff by the 
whole court. ee ae Be, 


In the case of Peat and Chapmany August 3, 1750: The testator 


devised all the rest and residue to be divided betwixt two. - By Sir John 
Strange, master of the rolls: This must be understood to be equally di~’ 
vided, and is a tenancy in common; and by the death of one in the 
life of the testator, his. moiety shail not survive to the other devisee’ 
of the residue, but be considered as undisposed of by the will, and di 
vided among the next of kin, asif no devise thereof had been. thee 

42. nee A age 


Cowp, 660. 2D ae 
_ A devise to the testator’s eldest son, of £ 200. also tohis 3 younger 
sons, G, W, and G, and their dems, a house and close, as sevants in’ 
common when they come at the age of 21 years; also to his wife a house, 

and, after her decease, the same togoto his 3 daughters and their heirs — 
for ever: and his will further was, that 7f any of les above-named children 
should happen to die defore they came of age, and without issue, then their 
property and share in any of the above bequeathed premises to be equally 
divided amongst the rest of his surviving children, share and share 
alike.. The eldest son was of age at the date of the will: two of the 
younger sons died under age. “I'he ‘court determined that the eldest 


son and the 3 daughters are equally entitled with the youngersontothe } 
' shares of the deceased brothers. Dean v. Balderston. Cowphi 257.) > 


‘Devise to trustees in trust for the use of the heirs male of J.-A. and - 


in default of such issue to the use of the heirs male of R. A. and in 
default of such zs1¢ male, to the use of alland every the grand children 
| of 


And in the case of Denn v. Gaskin, it was adjudged, that equally, as 
well as equally to be divided, implies a division and tenancy in common. 
an come ey eae 3 Ree ee en ae 
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of J. A. and S. M. as tenants in common. A codicil (bearing the 
same date as the will) direéts trustees to pay the interest and produce 
of his real and personal estate to the testator’s wile S. A. and to the said 
J. A. and R. A. during their lives, with survivorship. Eight orand- 
children of J. A. and S$. M. were alive at the date of the will; a ninth 
was born before the testator died; twelve more were born after his de- 
cease, and all in the life-time of R. A..who, as well as the devisee j.Ae 
died without issue. /¢ was adjudged, that, as the 21 grand-children 
were all alive at the death of R.A. all were equally entitled. Baldwin 
v. Karver. Cowh. 309. Sas nO 

_ Where one devises to children, if it be an immediate devise, there it 
shall only be intended to relate to children iz esse at the time. There 
is a material distinction between this, sort of bequest and a. provision 
for children in marriage-settlements; because, in them, as there are no 
children in esse at the marriage, and the number is uncertain, it must 
be supposed the benefit was intended equally for all. But if, ina will, 
a devise is limited to children by .way of remainder, or upon a con- 
tingency which; in the contémplation of the testator, is uncertain when 
it may take place, if it ever happens at all; there. the same reason holds, 
why it shotild not be confined to those only who were alive at the time 
of making the will: Jd. 314. Vig tags ia bt ave baht 

_ One devises to his sons J. M. and R. M. all his lands and tenements, 
freely to be enjoyed and possessed “ alike :” It was adjudged, that jJ.M. 


and R. M. are tenants in common, and take a fee; and that ¢ aiike’” 


imports equally to be divided: Loveacres v. Blight. Id. 352. 

_ g. A devise of alla man’s goods and mortgages to his executors, is a 
good devise, and will pass all the lands mortgaged; for the equity of 
redemption passeth to the devisee. God. O. L. 477: Cre. Gar. 37... 

But by a general devise of all lands, tenements, and hereditaments; 
a mortgage in fee shall not pass, unless the equity of redemption be 
foreclosed; and if after such devise made, a foreclosure is had, yet 
such estate shall not pass by those general words of lands, tenements, 
and hereditaments, because a foreclosure is considered as a new pur- 
chase of the land. ‘The interest of the land must be somewhere, and 
cannot be in abeyance; but it is not in the mortgagee, and therefore must 
remain in the mortgagor. Ifa man devises his estate, and after makes 
a mortgage in fee, it is a total revocation in law, yet in equity it isa 
revocation only fro tanto. And the mortgagee, with regard to the in- 
heritance, is a trustee for the mortgagor, till a foreciosure. 1 Atk. 605. 

& Bac: Abr.33. ay | | | 
to. Fee farm rents, or any other right out of lands, will pass by a 
devise of lands: Viner. Devise. K. é | 

11. Where lands are appointed to be sold, and it is not said by 
whom, the executor ought to sell, because he is the person intrusted 
with the execution of the will. Law of Test. 121. Law of Ex. 221. 


And a court of equity will compel the heir at law, and ail other pro-_ 


per parties, to join in the sale. 1 se. 490. 
Whereas doubts have arisen respeéting the powers of executors to 
sell and convey the lands of their testator, where the said testator has 
direéted that the same shall be sold, but has not declared by whom the 
‘i R ‘ 6 $a 
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said sale shall be made; de it exaéed, that wherever. any ikea has di-- 
rected, or shall divect, by his Jast will, * duly executed, in the presence: 
of 3 or more credible witnesses, that his lands shall be sold for the pay= 
inent of his debts, or for the pipes of distributing, the money which. 
may arise from the sale thereof, among his legatees:. then the executors 
such person, or the ihajority: of such as shail qualify on the said will,. 
f no Person is expressly named for that purpose) shall sell and convey: 
ine said lands agreeable to the intention of the testator: and if he, or they, 

guld renounce, according to law, then the administrator or adminis- 
atrix,. with the will annexed, shall be authorized, by this a@ty to sell” 
the real estate of the said. deceased, as directed, in the will. No. I4:70,. 
fi 423, Pid. Adis: . . 

A. 26 El. Vincent and Leee A special verdict was: fouinas that 4 
was seised of certain lands in fee, and devised the same in tail; and if 
the donee died without issue, that his said lands should de sold. by his. 
sons in law, he in truth having five sons in law: one of his sons in law’ 
died in the life of the donee, and after the donee dieth without issue,: 

and then the four of the sons in law sold the land: and it was adjudged,. 
that the sale was good; because they were. named generally, by his. 
sons in law, and the lands could not be sold by them all; and the 
words of the will, in a benign interpretation, are satisfied in the plu-: 
ral number, albeit they had but a bare authority. But if they had Been. 
particularly named, it “had been otherwise. 1 Just. 213. 

Where lands are devised to be sold by the executors of any testator, 
and some of the said executors refuse to. qualify, such executor as shall 
qualify may sell the land so devised to be sold. 21 H.8.¢.4. No. 
331. Publi Acts, foay. é gene eae 

If executors or others who are par in in trust, te devis Se, , to sell or the. 
like, will not perform the trust, the heir may enter. Br. Devise. 46. 

But ifa man deviseth lands ¢o his executors to be sold, and maketin 2: 
executors, andthe one dieth; yet the survivor may sell the: land, -be-: 
cause, as the estate, so the trust shall survive. And so notea diversity 
between a bare trust, and trust Petre with an interest. ih Insts. 
rats bib sal 
Yet in neither of those cases, albeit one ‘refuse, can the calor make: 

| sale: 


ONE TO 
¥ ‘This ac feems to have been nateletale Hc tied as stirs Rutile of feandy. ek: 
require the execution of the will in the prefence of the witneffes ; 3 but the threerre- 
quifites are, rt. * That the will fhould be in writing: 2dly, that it fhould be fign- 
ed by the teftator;. and, 3dly, that it fhould be fubferibed by z witneffes i in the pre- 
fence of the teftator. 3 P Will. aca? Tf it run thus, it would be more legal; 
‘« Duly attefed in the prefence of the teftator, by three or more credible witnefles.”” 


fi3e 


"Indeed, upon comparing the 5th and 6th § of that ftatute, we find, te make a will 


legal, the witneffes mutt fign in the prefence of the teftator, though it is generally, 


~ uaderitood, that the te@ator muft fign his will in their prefence; but chat is net re- 


quired by the flatuie. Ie was as umiverfally underftood, that an exprefs written re~ 
vocation muft be executed. with the fame folemnities as an original will; but in the 
6th § of that ftatute, relative to fucl» revocations, the fubfeription of the witnefles is 
not direted; while, om the other hand, the figning by the teftator, in their pre- _ 
fence, is, in fuch cafe, exprefsly preicribed : but this latter inaccuracy of the ftatute 
of frauds has been corrected by the 3d § of No. 1582, Pub. Aas. It were alfo to 
be withed, that the fame alteration fhould take place in this adt’ of affembly,. foi as to 
rénder them: more > Uniform in 1 their contruction and operations 
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‘sale to. atin that refused; because he is party a privy to the last will, 
vand remaineth executor still. 1 Jnst. 113. 

And héieupon lord Coke says, his advice to them that make such 
devises: by will, in order to make it as certain as they can, is, that the 
salevbe made by his executors, or:the survivors or survivor of them, if 
his meaning beso, or by such or'so many of them as take upon them 
the probate of his. will, or the like And it is better to give them an 
authority than.an estate, unless his meaning: be they should take the pro- 
fits of lis lands in the mean time, and then it is necessary that he de- 
vise, that the mean profits, till the sale, shall be assets in. their hands; 
for otherwise they shall not be so. 1 Jnst. 113. 

For where.the testator deviseth that his executors shall sell his land, 
there the land descendeth in the mean time to the heir; and until the 
sale be made, the heir may enter and take:the profits. But when the 
dant is, devised to his execztor to de sold, there the devise taketh away 
the descent, and vesteth the estate-of- ae land in the executor, and he 
‘may enter and take the profits, and make.sale according to the. devise. 
And in such ease, the executor is bound to sell so soon as he can; for 
that the mean profits taken before the sale, shall not be assets; and 
therefore. he aught otherwise-take ae reptages of his own laches. -x Just. 
230, : 
Where there .is a devise-of lands-to trustees to-sell, to pay-debts, the 
heir shall have the surplus. Law of Lest. 114. 

For, whatever interest in, or profits out of a real estate, are undis- 
Soned of by a testator, the same shall descend to the heir; and he takes 


‘them, not by the will, or the intent of the testator, but they are cast’ 


upon him ,by the law,.- for want of some other person to.take. Cas. 
ald. 44. | 
Thus, the testator, by will, devised all his lands‘to trustees to sell, and 
dispose of the money, as he by writing should appoint; and for want 
pot: Bene « lapaneanni to bis four nepnews “rane testator, by hea 
£0 near chek las of tbe land It was. ae that the nephews gaould 
not have the residue, but that the heir at es should have it as an in- 
terest resulting, and net disposed of. City of London and Garway.. 2 
Fern. 57. 
_ A person devised his real-estate to his executors, to be sold for pay- 
ament of debts; the surplus, if any be, to be deemed personal estate, 
and to go to his executors, to whom he gave £20. a piece. It was 
decreed, that the surplus should be a trust for the heir at law: And 
the same was afterwards affirmed in parliament. Countess f Bristol 
! and Hungerford...2 Vern. 645. 
~The testator devised to his nephew several lands, to hold to him 
and his heirs for ever, in trust, to be sold for payment of all his debts 
and legacies, within a year after his death, and made him executor, 
but gave him no legacy. It was held, that there was no resulting trust 
for the heir at law; for then the executor, who is taken notice of as 
his nephew, would have nothing for his trouble. Cunningham and 
Mellish. Prec. Ch, 31. 2 Vern. 247. 
df Jands be devised Sor payment of debts, the executor may sell, 
though 


EO Sa 


¢ 
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‘though authority be not especially given ii ; ‘but otherwise, if such 
devise had been for /egacies only, or for raising portions, or the like; 
for in such case there had been no dayatinieh but in mips nite soot the 
hdirsi a Keb ras 
~ If lands be devised in trust, out of the rents and profits ta pay debts 
and legacies; if the rents and’ ‘profits will not raise it in a Convenient 
time, the trustees may sell: for the words [ profits of lands,| especial- 
ly when to pay debts or portions, imply any profits that the land oi 
yield, ‘either by selling or mortga ing. COPAY Md, 41s. eS 
' Tflands be devised to'be sold or payment of portions, aud one of 
the children dies after’ the portion is due, and before thé lands ‘sold; 
the administrator of the'child is entitled to' the money. 1 Vern. 276. - 
For lands devised to ‘be sold, or in trustees hands, for payment of 
debts, portions or the like, are to be deemed as money, so far as there 
are any such to be ‘paid; and so, money devised to buy lands, is to be 
deemed as lands. But, with respect to the heir at law, or. residuary 
Jegatee, the lands so given in trust, or devised for payment of ‘debts 
or “legacies, shall be deemed as land; and he may, by ap hi the debts 
or legacies, pray a Conveyance. 9 ‘Mod.’ Ara Ries 
One devises Certain lands to trustees, in case his personal estate shall 
not be sufficient for the payment of debts, &c. in aid of it, and all the 
rest, residue, and remainder of his real arid personal estate to his wife: 
The personal estate proved suticient—the lands devised in aid pass to 
the wife by the residuary clause.’ So, if the personal estate had proved 
deficient in part only, the wife would have been entitled to sd remain- 
der. Goodtitle v. Knott. Cowp. 46. ue 
A devisee of the surplus, arising ane the Ae of land, Rag payment 
of debts andilegacies, has an equitable interest in the land, a“ ay 
keep the land, payisig the cebts and legacies. Doug. 740. ek 
So, if money: be devised to be laid out im land, and mead on a man 
and his heirs, he may come’ into court, and pray to have the money, 


nite that no purchase may ‘be made ; for novother ‘Aus’ any interest In 


- But if he die before it is paid; or laid out in land, and the question 

‘6 bneeweekt the heir and executor, who shall have it, the heir shall have 
it, and it shalt be considered as land; first, because the heir in all cases 
is favoured; and,secondly, if the executor should have it, it would be 
bs ee the words-of the will, which gave it to the heir. Prec. Cha. 544. 
12. In-wills, “ petal limitations,” are all either + ait re- 
mainders ‘or executory devises.” ' Doug. 727. Note. * 
Contingent or executory remainders (whereby no present. ‘interest 
passes) are, where the estate in remainder is limited to take effect, either 


toa dubious and uncertain ferson, or upon a’ dubious and‘ uncertain - 
event ; so that the ‘particular-estate may’ chance to be determined, and 


the remainder never take'effect. 2 Black. Com. 169. 


An executory’ devise of lands is $uch a disposition of shat by 
that thereby no estate vests’ at te death oF ne irignoenart? but vaio Ae on 


some future contingency. a hs kr 
Or, where a devisor devises bib whole bistate in fee, but ited a re- 
gainder thereon, to commence on a future contingency. Id. : 
ebyaleele is hsiab aa with Jacioan to sinen.dh in ae what the Laila ex- 
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ecutory devises, which is the limitation of a future interest, not to take 
‘place immediately on the death of the testator, but at a time, and under 
‘circumstances, appointed by the will; as when a man devises a future 
estate to arise upon a contingency, and till that contingency happens, 
does not dispose of the fee-simple, but leaves it to descend to his heir 
apiaat - Beveldsies pag PU ORR 
 Executorv devises are contrary to the strict rules of law, and were 
at first invented in furtherance of justice, and to carry into execution 
‘the manifest intenton of the testators. 2 Wils. go. 
~ But an executory devise seldom or ever happens when the will is 
made with good advice and due consideration, Lovelass, 149. 
In all cases of executory devises the estates descend until the con- 
tingencies happen. “4 Burn.139. 0 are 
Wherever there is 4 previous freehold, sufficient to support the limi- 
tations over, as remainders, they shall never be construed to be execu- 
tory devises. “Doug. 252, 729. Reh nr 

‘An event, subsequent to the execution of a will, and before the con- 
summation ’of it by the death of the testator, may make a limitation an 
executory devise, which, on another event, would have been a re- 
ETE ewer BRON Ne CRRA IEG Tae 

An executory devise, upon the vesting of a prior executory devise in 
possession, may become a remainder. Doug. 470. 4 
“The rule is unquestionable, that there cannot be an executory devise 
after an indefinite failure of issue. Doug. 490. . 


vest in possession, depends on @ double contingency. 1. If Bdie without 
issue, before A, it will vest immediately on the death of A. 2. IfB 
Be tithe BOR aN cw ; : out- 
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out-live A, it cannot vest till after the estate tail in B is at an end. 
Doug. 487. Notes. i Ray yk et ss 4 
Itisa general rule, where there is a remainder or conditional limi- 
tation over, that, if the precedent limitation, 4y what means soever, is 
out of the case, the subsequent limitation takes place. Doug. 487. Notes. 
Devise of a rent charge to his younger son, towards the education and 
bringing. him up in learning ; it is not conditional, and he shall have 
the rent, though not brought up in learning; and the words, towards 
his education, are only to shew the intent and consideration of the 
payment of the sum. 2 Lev. 194. _ Las intact 
Devise, if my son and my two daughters die without issue of their 
bodies, then all my lands shall remain and come to my nephew and his 
heirs. Here no estate is devised to the son and daughters‘by implica- 
tion; the words-only import a designatiea or appointment.of the time 
when the land shall come to the nephew, namely, when the son and 
two daughters shall happen to die without issue, and not before. For 
no estate being created to the son and daughters, the nephew can take 
nothing by way of remainder; for that must descend to the heir at law. 
A remainder cannot depend upon an absolute fee-simple, that being 
but the residue of an estate. For when all a man has of an estate, or any 
thing else, is given or gone away, nothing remains, and no other or fur- 
ther estate can be given or disposed, and therefore no remainder can be 
of an absolute fee-simple. Yet, in another respect, an estate in fee may 
be devised to one, and to be in another upon a contingency, as default 
of paying a‘sum, or sucha one’s dying without issue, living the other, 
jor such like. . Fangh. 259; 2700) exons « lt hak souks 
A man devised his lands to one, and devised also that the said devi- 


see should pay a rent to 4, and that 4 might distrain for it; and if the 


devisee fail of the payment of the rent, that the heirs of } the devisor 
might enter. This is.a good distress, and a good condition. TLev. 2G. 4 
Devise to his wife; proviso, and my will is, that she shall keep my ‘ 
house in good repair: This is a good condition. So a devise of lands 
to one, paying £10. to another, is a good condition. 1Lev. 174. _ ” 
Devise of £100. to his wife, for and in discharge of her dower, isa 
condition, that she shall not have the £100. till she make a discharge 
«of her dower... Cro, Eliz. 274.. ae toh eee 
Ifa man deviseth land to an executor to be sold, this amounts to a 
condition. «1 lvst.236.. are eee 5) pee pane 
‘The mortgagee, by will, remits part of the mortgage money, and 
all the interest, if the rest be paid within three years. If the mortgagor 
doth not pay within three years, he loses the benefit of the bequest. 
a Cha. Ca. 51 - one 1 ey evthe ae gga cates nee MPD NG antic 
-'Testator devises, that, if he dies before he returns from Ireland, his » 
estate shall be sold, &c. He does return, and dies ; and this will is 
found in his keeping at his death: it was only a contingent . devise,. 
and shall not take effect. 1 Wals.243. . i i ih 


If lands are devised in fee, upon condition that the devisee shall zor 


és 


Se 


Piha 2 
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alien; this condition is void; And so it is of a feoffment, grant, release, 
‘confirmation, or any other conveyance whereby a fee-simiple doth = _ 
pass. For it is absurd and repugnant to reason, that he who hathno 

Hie. possibility = 


WILLS. Manner and Form. 1249 


possibility to have the land revert to him, should restrain his feoffee in 
fee-simple, of all his power to alien. And so it is, if a man be pos- 
sessed ofa lease for years, or of a horse, or of any other chattel, real 
or personal, and give or sell his whole interest or property therein, 
upon condition, that the donee or vendee shall zor alien the same; this 
is void: because his whole interest and property is out of him, so as he 


hath no possibility of a reverter : and if such condition should be good,, 


it would oust him of all the power which the law gives him, which 
would be against reason, and therefore such a condition is void. 1 Jyst. 
BaF, bas. 
Ww hen the devise is to an infant, when he shall be born; or toa 
daughter, when she shall be married; it shall descend to the heir in. 
the mean time. 1 Sid. 153. 

Flere is in effect a contingent remainder, without any particular es- 
tate to support it: a freehold commencing ia futuro, "This limitation, 
though void ina deed, yet is good in a will, by way of executory de- 
vise. Black. Com. 2 vol. 172. 

The testator, having the reversion of lands of which another was 
tenant for life, devised the lands to a man wien he should marry his 


daughter. The tenant for life dies. The lands shall descend, until 


the devisee shall marry the daughter. 1 Keb. Soa. . 
It executors or others who are put in trust by devise to sell, or the 
like, will not perform the trust, the heir may enter. Br. Devise. 46. 


A devise of lands was made to the eldest daughter, paying £100. 


to the second daughter, and £100. to the third daughter; and if the 
eldest daughter did not pay the £100. to the second daughter, by 


such a day, then the testator devised the land to the second daughter, 


she paying her sister’s portion by a certain day; and if she did not P2yY>. 
then he devised the land to the third daughter. It was resolved, this 
was not in the nature of a mortgage, to be redeemable after the time 


of payment was over; but that the eldest daughter not paying at the 


time appointed, the second daughter should have the land, and the 
eldest had no relief. 2 Freem.206. 

The testator devised lands to one, upon condition to pay £ 30,000. 
to his grand-daughter and heir at law, to wit, £1c00. a year for the 
first sixteen years, and £2000. a year after till the whole should be 
paid: of which £1000. being in arrear, the heir enters, It was re- 
solved by Cowper, lord chancellor, that the devisee of the lands should 


_ be relieved upon paying the £1000. with interest; the court declaring, 


~~ 


that they would relieve wherever they could give satisfaction or com- 
_ pensation for the breach of the condition. 1 Salé.156. 2 Vern, 594. 


Where the devisee, who is to perform the conditicn, is heir at law, 
wolice of a condition must be given to him; because he having a title 
by descent, need not take notice of any will, unless it be signified to 
him: But where the devisee is a stranger, and not heir, he must in- 
form himself of the estate devised to him, and upon what terms, and 
must take notice of the condition at his peril. Cart.94. 1 Ventr. 200. 

Devise of lands to-his wife for life, remainder to his second son in 


fee; provided, if his third son shall, within 3 months after the wife’s , 
death, pay £500. to'the said second son, his executors or administra: 


fOrs, 


} 
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tors, then he devised them to the said third son and his heirs; the third. 
son died living the wife; then the wile died. The heir of the said 
third son may enter upon the lands, upon payment or tender of the 
£500. It is not a condition, but an executory devise. 14.5 G. 
Marks and Marks. 10 Mod. 420. i of eats 
A testator devises to his wife for 3 years, remainder to his only son 
for 99 years, remainder to him for other gg years, if eo, and such 
wife as he shall marry, shall so long live; remainder to the heirs of his 
san’s body, and the. heirs of their bodiesy remainder over in. tee. 
The devise to the heirs of the son’s body is a good executory devise. 
t Wils. 225. eS eat ; iad i 
A devise of a real estate to A, after a good executory devise thereof 
to the heirs male of the body of B, and limited on default of such issue, 
is a good executory devise, vesting either in possession on the death of 
B, without leaving issue, or as a remainder on his death, leaving issue. 
Doug. 470. Doe v. Fonnereau. . ay he iat Ae epost a 
Bat if there is a devise to A, and the heirs of his body, and for want. 
of such issue to B, and A dies before the téstator, leaving issue, such 
issue shall take nothing; and the limitation to B shall not be construed’ 
an executory devise, but shall vest in possession as an immediate de- 
vise on the testator’s death’ Hodgson and Ux v. Ambroze and Al. 
Doug. 323. Rigen ys. 
G. P. being seisedy in feey of frechold lands, and in reversion, in! 
fee, of copyhold lands, expectant on the death of C. P. his mother, on 
the 26th September, 1750, by his will devised the freehold and copy- 
hold to his son G.P. his heirs and assigns, for every but if he happemr 
to die before he attain the age of 21 years, leaving no issue, then he, 
devises the premises to his [the testator’s} mother C. P. in fee. The 
testator died in 1750, leaving issue G. his only son and heir; that C. 
P. widow and mother of the testator, died Jan. 5, 17543. and that G, 
the son and heir of the testator, and grandsoa and next heir to C, died 
Jan. 6, 1754, before. he attained the age of 21, ‘and without issue.’ 
P. L. was cousin and heir to G. P. the devisee on the part of his fa~ 
ther, and S. S. was sister and next heir of C. P. and cousin and next 
heir of G. the devisee grandson of the said ©. on the part of the said 
C. This is a good executory devise to G. Pv and G. only took a con 
ditional or determinable fee. 2 Wils.29. ot ae 
One devises to his son I. L. all his lands and tenements, for the term 
of his natural life; and, after his decease, to the heirs male or female of 
the body of the said I. L. forever ; and if his said son should die leav- 
ing no lawful issue, then he devises the premises to his daughter E. 
and her heirs and assigns for ever. I. L. suffered a recovery, and did 
the proper acts to bar an estate tail. ‘I'he court were of opinion, that 
the remainder limited to E. was a contingent, and not a vested remain-' 
der; because the remainder, before limited to the heirs male or fe= 
male lawfully begotten, of the body of I. L. was a good contingent re- 
mainder in fee-simple ; anda remainder cannot be limited after a con~ 
tingent remainder in fee: and they also held, that the limitation over 
to. could ot enure by way of executory devise, | hi 
ther he was tenant for life, or in tail, at least had a freehold in him 
( "7 “suiticrent 


) 


because I. L. whe-’ ». 4 
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Siaienl to- support 4 contingent remainder; and wherever there is a, 
freehold capable of supporting a contingent "remainder, it shall never 
be construed an executory devise. Doe v. Holme and Longmire. 2 
Black. Rep. 977-03 Wik ahha... 

43. Devises, as well as other settlements, which tend to introduce 
perpetuity, are void; for wills; though favourably expounded, are 
yet to be construed according to the common rules of the courts at 
law and equity: Hence it is, “that a devise to John and his heirs, the: 
remainder to Thomas and his heirs; is void; for that the law in no 
case will allow a limitation of a fee-simple upon a fee-simple;, because, 
by a devise to John and his heirs, the devisor hath transferred the 
whole estate to him, and then the limitation over must be impertinent 
and void, when the devisor before had given the whole estate. Nor 
can his devise be good by way of future interest, or aremainder to vest 
upon a contingency; because no man can say when the heirs of John 
will fail: and to allow the ‘remainder to Thomias to be good upon such 
a distant contingency, is to perpetuate the estate in the family of John, 
to preserve a remainder or interest in Thomas, which probably may 
never vest: Gilb. 116; 2 Bac. Abr. 80: 

_ But though the law will not allow a present remainder to be. limited 
upon a fee, yet.a future contingent estate may be limited upon a fee, 
where the contingéncy upon which it is to vest, is to happen in a short 
time: And therefore, if a devise be made to John and his heirs, and 
if he die without issue, living Thomas, then to Thomas and his heirs ; 
there nothing vests immediately in Thomas, because the whole estate 
is transferred to John; yet the limitation is good by way of executory 
interest or devise; because it is to vest on a contingency which is to 
happen ona life i i being , therefore, out of the inconvenience or dan- 
ger of a perpetuity ; because John is only tied up from alienating but 
for life, and his heirs are at liberty to dispose of it after the death of 
Thomas. Gilb. 116. 

The utmost length that has hitherto been ae a for the contin? 
gency of an. executory devise to happen in, is that of a life or lives 
in being, and 1 and 20 years afterwards. As when lands are devised 
to such unborn son of a feme-covert, as shall first attain the age Of 21, 
and his heirs; the utmost length of. time that can happen before the 
estate can vest; is the life of the mother; and the subsequent infancy 
of her son: and this hath been decreed to be a good executory devise. 
2 Black.i74. - 

_ Where a devise was made to the Draper? s Company, and their suc- 
cessors, in trust, to convey the estates to the devisor’s grand-son for life, 
and then to his son for life, and so on to the first son of that first son, ae, | 

&c. with remainders over, to about so persons, for their lives succes= An oa 
sively, and their respective sons, when born, for their lives, without 
giving any estate in tail to any of them, or making any disposition of 
the fee; lord Cowper held this attempt to make a perpetual succession oy. 
of estates for life, was vain and impraéticable. 1 P. W. 333. Note. 1, é X 

4. edit. rir : 

pee a ‘man devise a /ersonal chattel to one, the remainder of it to ano- 
ther, the first devisee hath the whole property, and may dispose of it 

as 
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as he pleaseth: for such chattels will bear no limitation over, because, 
being commonly moveable things, they are subject to be broken, worn 
out, or lost, in the compass of a life; and therefore it were ridiculous 
to suffer a limitation, which the nature of the thing will not bear. Gilé- 
~ But otherwise, it is of a read chattel, as of an use: It was indeed for- 
merly held, that such limitations of remainders of terms are void: Lut, 
at length, the court of chancery interposed, to re¢tify the rigour of the 
common law, and hath settled such remainders of terms to be good, 
where the settlement doth not tend to introduce perpetuity. Gd. 118. 
_ Therefore, if a term be devised to John, and the heirs male of his 
body, provided, if John dies without issue in the life of Thomas, then the 
term to go to another ; this last limitation is good, because there is no 
danger of a perpetuity, for the contingency ou which it is to vest is to 
happen within a lifein being. Gild,118. 0 Rie 
But if the limitation had been to John in tail, and the remainder over 
to another; here the last limitation had been void, because the whole 
property of the term being in John, the limitation over, which is to 
vest on the contingency of John’s dying without issue, is too distant: 
to expect: whereas, in the former case, the limitation after the intail to 


John is good, by way of future interest, or executory devise, because it 
is to vest in the compass of a life, or not at all; and it doth not look like 
a perpetuity, to oblige John from alienating, because the estate will be 
free from the clog when the life is spent; and whoever is proprietor 
afterwards, may dispose of it at pleasure. GiB. pigs.) A Aare: 
When a Rlides is limited after a remainder in fee, both nmst be 
contingent. Doug. 728. | Mathie Meine Be Riche 
E.1731. Fereyes and Roderison, A man, by his will, deviseth his lease- 
hold estate, and other his chattels real, to his son William, and to the 
issue of his body; and if he die without issue, to his son B, and the 
issue of his body; andif he die without issue, to C,and soon. — By the 
whole court: The whole interest vests in William, and shall go to his 
executors or administrators, and the limitations over are void. Bund. 301. 
But a lease assigned in trust for A for life, remainder to B for life, 
with remainder to twenty other persons, all in being at the time, is 
good; because they are like candles all lighted at a time, and have an 
easy common probability of determination. Law of Test.gg. 
89 to_A for life, remainder to his first issue for life, is good 5 
cause no vast uncertain distance of time. Lat of Test. 984 47... 
‘In general, it seemeth to be agreed, that where the devisee or grantee 
of a leasehold would be tenant in tail in case of a freehold, he shall 
have the whole interest in the leasehold, and all limitations over are 
void; but where he would be only tenant for life in case of a free- 
hold, the limitation of the leasehold over will be good. 
Money cannot be devised from one to another: as for instance; the 
testator had three daughters, to whom he devised £540. equally to be 
divided; and if any of them died without issue, her part to go to the © 


survivor: one of them-married and died without issue; the husband 


exhibited a bill against the executor and the surviving sisters, for his — 
ae Co cat ary hs MR RG 2 as 
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wife’s part, being £180. and had a decree: because a sum of money 
cannot be intailed. 2 Ventr. 349. ni 
Soin the case of Butterfield and Butterfield, O&. 29, 1748; where 
money was devised to one for life, and the heirs of his body; and if 
he died without heirs of his body, then to go over: it was held, that 
the whole property vested in the first taker, the limitation being too 
remote. And it was said to be an established rule, that where per- 
sonal estate is given for life, and then to the indefinite heirs of the 
body, there being no recovery by which the intail of personal estate 
can be barred, the first taker may dispose of it as he pleases; and 
though a personal cannot descend as a real estate, yet, if it was in- 
tended to go in that course of descent, which would be an intail of 
land, the first taker has the absolute property, and the remainder over 
cannot take effect. 1 Vexey, 133. . 
- A conveyance in trust, or a devise of personal property, to one. 
and the heirs of his body, vests the whole interest in him. Dozg. 488. 
Note. i ae 
~ But the wse of chattels personal may be bequeathed to one for life; 
and after, the property to another: so that, if one will that 4 shall enjoy 
the use of his houshold stutf during his life, and after that it shall re- 
main to B; this is a good devise thereof to B. But if the froferty of 
the thing be bequeathed to the first of them, then it is otherwise: for 
the gift of a chattel personal, though but for an hour, is a gift there- 
of for ever; provided that the testator make it absolute, and not con- 
ditional. Swin.a.207. 1 P. Will. 651. 
A devise of goods to 4 for life, with remainder, after the decease of 
A, to Bs it was said to be now clearly settled, that it is a good devise 
to B, and that B may exhibit a bill against 4, to compel him to give 
security that the goods shall be forthcoming at his decease; and is 
all one whether the goods or wse of the ‘oils be devised for life. 2 
Freem. 208. wo . 3 FON a 
~ M. 1696. Hyde and Parror. The testator bequeathed all his house- 
hold goods to his wife for life, and after, to his son: It is a good de- 
wise over, andthe same as if the devise had been only of the use of 
them for her life. And by lord Somers: It is a rule, where per- 
sonal chattels are devised for a limited time, it shall be intended the 
ase of them only, and not the thing itself. 2 Vern. 331. 
~ M. 1702. Hale and Burrodale. A farmer devised his stock, which 
consisted of corn, hay, cattle, and the like, to his wife, for life, and af- 
~ ter her death, to the plaintiff. It was objected, that no remainder can 
tbe limited over of such chattels as these, because the use of them 1s to 
spend and consume them. But the master of the rolls said, the devise 
over was good ; but said, if any of the cattle were worn out in using, 
the defendant was not to be answerable for them; and if any were sold 
as useless, the defendant was only to answer the value of them at the 
time of sale. And an account was decreed to be taken accordingly, 
a Abr Case Be. 360. °° , : 


~T. 1720. Ufwell and Halsey. The testator, being possessed of a 
personal estate, of the value of £333. having a wife and sister, but no 
- gssue, devised, that such part of his estate as his wife should ae 

pow é er 
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her subsistence, should return to his sister, and the’ heirs of her body, 
and made his wife executrix. The wife married; and died, living het. 
husband, The master’of the rolls said, that it is now established, that 
frersonal things or money may be devised for life, and the remainder over j 
and that though it be true, that the wife hada power over the princi- 
palsum, provided it had been necessary, yet not otherwise. And he 
direéted, that the master should inquire how much had been applied 
for the wife’s subsistence, and the husband to account for the residue. 
ty Pe FANG K1 : ape alia AUR Bh A IE ae 

_ Where a man devises goods, to go.as heir-looms with such an estate, 
so far as bylaw they may; the court, to the end that the testator’s in- 
tention may take effect, will decree a conveyance from him to whom 
they may come as personalty. Bernard. Cha. Ca. $4. A ag) 


1 


- Limitations of chattels persona! in remainder after a bequest for life, 
are, in like manner, permitted, though formerly that indulgence was 
only shewn where merely the use of the goods, and not the goods 
themselves, was given to the first legatee; the property being supposed 
to continue all the time in the executor of the devisor. But now that 
distinétion is disregarded; and if a man, either by deed or will, gives 
or devises his hooks or furniture to A for life, with remainder, after: 
the death of A, to B, this remainder to B is. 00d. But where an estate 
tail, in things personal, is given to the first, or any subsequent posses- 
sor, it vests in him the total property, and no remainder over shall be 
permitted on suich a limitation. 2 Black Com, 392005 2 Meee 

The case of Dott and others v? Wilson, determined in Charleston, 
March, 1795, was founded on this doétrine. The jury found a spe- 
cial verdidt, as follows; That Sarah Baker (the former proprietor of 
the negro) did give and bequeath one fourth part of the residue of her: 
personal estate, by her will, dated 20th April, 1770, in these words; 

«‘ one other fourth part I give thé use of to my daughter Sarah Dott, 
during her life, and at her death to the heirs of her body, to them and 
to their heirs and assigns for ever; but if she shall leave no heirs of 
her body, then to be disposed of as she the said S. D. shall think pro- 
per.” That the said $. D. had, at the time of the will, issue living, 
and those who now are the plaintiffs are her children. And that the 
negro was delivered to S. D. after the death of the testatrix, in the life- 
time of her husband D. D. as her fourth part. That S. D. after the 
death of her husband D. D. intermarried with —— Simons, who sold 
the said negro. by Tat Lider oi Se Kil ie Map ealg MaMa 

The court unanimously gave their opinion, that, as there was a li- 
mitation over, 4y will, it must be supported, and that the plaintitfs 
niust. recover. 4, hy a “4 ai gt ESM ache Ree > 

It has been held, that B might exhibit a bill against A, to compel 
ihim to give security, that the goods shall be forthcoming at his de- 
cease. But, in the case of Foley v. Barnet, March, 1783, lord chan- _ 
cellor Thurlow said, that the cases as to tenant for life giving security 
for goods, have been over-ruled; and the court now demands only an 
inventory, which is more equal justice; as there ought to be danger, 
in order to require security. Bro. Cha. Rep.279..0 ibe hay ao 
., #4. A devise to one’s children and grand-children generally, bow 

Re eer iat i yon: ata “only, 
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only to such children and grand-children as were living at the time. of 
making the will; but if a devise were to one’s children and grand- 
children living at the time of the death of the testator, a child im ventre 
sa mere might, in such case, be so far regarded, as to be looked upon as 
‘vine 2 Poi gos w es / . 

And such child shall have the same shareas any child born before the 
testator’s death. Lovelass, 157. “4 ie 

~ Fora devise to an infant in veutre sa mere, is good; and the freehold 
shall descend in the mean time. 1 Roll’s Abr. 609. 1 Lev. 13%. 

But this must be understood with respect to legitimate children, and 
not of bastards, for a devise to those in the mother’s womb, or before 
born, is void. Gild. on Wills, 161. Py es | 
"So, if a man devises lands to. be sold, for the increase of children’s 
portions; a child born since the will shall have a share. 2 Cha. Ref.211. 
~ So, where a man conveyed a term for 500 years, upon trust, to raise 
£1500. for such child or children as he should have living at his death, 
and died, leaving no child, but his wife ensient of a daughter, which 
was after born; it was decreed, that this daughter was a child living 
at his death, within the meaning of the trust. And the direction of a 
trust is not so strictly construed as the limitation of an estate at law ; and 
in Lutterel’s case, in lord Bridgman’s time, a bill was brought on behalf 
ofan infant ia ventre sa mere, to stay waste, and an injunction was 

ranted. Hale and Hale. Prec. i eh Pee Scan 

“ And by the 10 andr W. c.16. Where any estate shall, by any mar- 
riage or other settlement, be limited in remainder to, or to.the use of 
the first, or other son or sons of the body of any person lawfully begot- 
ten, with remainder over to the use of any other person; or, in re- 
mainder to, or to the use of a daughter lawfully begotten, with re- 
mainder over to any other person; any son or daughter of such per- 
son lawfully begotten, that shall be born after the decease of his father, 
may, by virtue cf such settlement, take such estate so limited, in the 
same manner as if born in the life-time of their father; although there 
shall happen no estate to be limited to trustees, after the decease of the 
father, to preserye the contingent remajnder to such after-born chil- 
dren, until they shall come ia esse. No. 331, /..91, Pub. Ads. 
7.11 G.2. * Jones and Fulham. The testator, being possessed of a 
term, devised it in these words: To my wife for her life; and after her 
«‘ decease, to such child as my said wite is now supposed to be with 
“ child, and ensient of, and his heirs for ever: Provided always, that if 
such child as shall happen to be born as aforesaid, shall die before 
* it has attained the age of 21 years, leaving no issue of its body, then 
“ the reversion of one third part to my said wife, and the other two 
thirds to my sisters.” ‘The testator dying within a month after, the 
wife entered,and enjoyed during her life, but had no child or miscarriage. 
And upon her death, the question was, Whether, as no child had ever 
been born, the remainders, limited upon his dying under 21, without 
issue, could take effect? And after several arguments, it was held 
by the court of king’s bench, that they might; that though formerly 
! there had been opinions: to the contrary, yet, according to the law 
Me ti ” ten ae nei uty VIMY AY aa 
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now settled, the devise to the infant 2 ventre sa mere was well lie 
mited, and if any child had been born, would have passed the term 
accordingly: Secondly, that though no child was ever born, yet the 
remainders are notwitastanding good; for there being no devisee, 
the devise, though void only ex fost facto, falls to the ground as: 
much as if it had been void in its creation, and this lets in the remain- 
ders immediately; that though the clause by which the remainders are 
limited is, in words, striétly speaking, conditional, yet they do not 
make ita condition, but only a limitation. Lastly, that the contin- 
gencies must happen within a reasonable time; and therefore, it may 
well operate by way of executory devise, And they said they had 
seen the decretal order in the court of chancery, by which it appear- 
ed, that the same question, arising upon this same will, and concern- 
ing the same premises, came before lord Harcourt: and that he was 
of opinion, that the devise over of the reversion in thirds to the wife 
and two sisters, was good, notwithstanding the wife was not ensient 
with any child. Vz. evinces Gr eee ee DUANE OEE dake o «ies 

A devise toason, of which the testator supposed his wife to be en- 
sient, when he should be 21 years old; but, if a daughter, then one 
moiety of his estate to his wife, and the other moiety to his two daugh- 
ters (there being one at that time) at the age of 21; if either of the 
daughters'die before that time, her share to the survivor; if both die 


before that time, both their shares to the wife in fee; if she should die, 


her share to the daughters. The testator died; the wife was not ensi- 
ent at the time of the will, or at his death. The daughter died under 
age, and without issue. In such case, the wife shall take the whole 
estate. Cow/. 40. Statham v. Bell, and Doug. 65, 66. Notes, 8 
re, The father settled a lease, with reference to his will; in which 
he gave £00. to each of his daughters, to be paid at the age of 21; 
and if any or all died before that age, then to others; but devised no 
maintenance to them till their portions became payable.” By the court: 
A maintenance cannot be decreed, because of the devise over. 1 Cha, 
Cas249. °° 3 Salk. 127. pi aaa ert vic elle, 
~ But if there is no devise over, the court will decree a maintenance 
in the mean time: “Thus, in the case of Harveyand Harvey, E. 1722. 
The father, seised of areal estate, and possessed of a personal estate, 
and having several children, deviseth all his real and personal estate to 
his eldest son, charging the same with £1000. apiece to all his younger 
children, payable at their respective ages of 21; but in the will no 


notice is taken of maintenance for the younger children in the mean 


time. The younger children bring their bill, in order to recover in- 
terest, or some maintenance during their infancy. Upon which the 
master of the rolls, having taken time to consider of the case, and 


haviog been also attended with precedents, decreed, that the younger — 


children should recover maintenance. He observed, that these bein. 


vested legacies, and no devise over, it would be extremely hard that the 


children should starve, when entitled to so considerabie legacies, for 
the sake of their executors or administrators, who, in case of their deaths, 
would have the said legacies: That, in this case, the court would do 


what, in common presumption, the father, if living, would (nay, ought 


to} 
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to) have done; which was, to. provide necessaries for his.children. 
a P. Will. 22. 

A legatee, who isa wane cit cannot have the interest of a legacy 
ordered to be paid to her for maintenance; but, in the case of a father 
and daughter, and no other provision made for her, the daughter should 
have the interest. 1 Wils. 161. 

16. It is usual in wills to devise all the houshold stuff; by - which 
words, plate about the house, and not for ornament, passeth; but dooks, 
cattle, clothes, coaches, corn, carts, ploughs, waggons, and any thing fixed to 
the freehold, will not pass by that word. Swin. a. 185. 

17. By a devise of houshold goods, flate will pass. 2 Vera. 638. 
3 Atkyhiy 870.2, 

T. 1727. Nichols and Osborn. The testatrix devised all her houshold 
goods to 7 8. The question was, Whether, by the devise of the houshold 
goods, the //ate should pass? Though it was reported on a reference 
toa master, that there were manifest intentions and declarations of the 
testatrix, that she did not intend the plate should pass; yet the master, 
certifying that the plate was commonly used in. the house, all the evi- 
dence touching the intention of the party was rejected, there being a 
complete and plain will in writing, which must not be altered or influ- 
enced by parol proof. 2 P. Will. 419. 

Ifa man deviseth £1200. to 7. S. and, by gener if words, deviseth 
all his goods, chattels, and houshold goods, in and about his house, 
to the said ¥. S. money in the house will not pass, he having a parti- 
cular legacy devised to him. Swix. a. 185. 

By a devise of jewels, plate, piétures, hedals, and furniture; ; it 
was decreed by lord Hardwicke, that a library of books did not pet 
under the word furniture. 3 Ark. 202. 

18. It is usual, likewise, to devise ail the goods moveable and im- 
moveable. Now, by the civil law, aétions, and rights of actions, pass 
by the word moveables, especially when the words of universality are 
repeated in the will; as, I give to 7. 8. all my moveable goods, and 
immoveable, of what kind soever, or wheresoever found. Sw. a, 
186s. 

One deviseth all his goods; and whether a debt, by bond, passed to 
the devisee was the question: Decreed, by lord chancellor Cowper, 
that it did; that these words seemed at common law to pass a bond, 
and to extend to all the personal estate: but this being in the case of a 
will, and a will relating to a personal estate too, it ought to be con- 
strued according to the rules of the civil law: now the civil law makes 
bona mobilia and bona immobilia the membra dividentia of all estates; 
bona immobilia are land, and dona mobilia are all moveables, which must 
extend to bonds, and therefore; by the devise of all the testator’s goods, 
a bond must pass. 1 P. Will. 267. 

By a devise of all his goods, a lease jor years will pass, if there be 
not some other circumstance to aes the intent of the devisor., Sewn. 
Be BOO. > 

But. Phere: a man devised to his niece all his goods, chattels, houshold 
stuff, furniture, and other things which then were, or should be in his house 


at the time of his death, and died, leaving about £265. in ready mo- 
ney 
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néy in the house; it was decreed, that this ready money did not pass? 
for, by the words other things shall be intended things of like nature 
and species with those before mentioned. M.1729. Trafford and Ber- 
ridge. \ Abr. Eq. Cas. 200. APL A: aN aati mh crate) 
So, where 4 man. devised so much of his fersonal estate as should be. 
and remain on such an estate at his death; and there were, amongst other 
things, corn, houshold goods, plate, and £ 400. in money ; it was de- 
creed by the lord chancellor Hardwicke, that all stock on the farmy 
live and dead, and all stores on the lands, did pass; but that the £ 400. 
did not pass by the devises Iucledon anid Northcote, March2,1746. 3 

So, where a man devised to his wife all his houshold goods, and other 
goods, plate, and stock within doors and without, and bequeathed the residue 
of his personal estate to another; it was decreed, that the testator’s 
ready money and bonds did not pass by the word goods: for it the words 
were to be taken in so large a sense, it would make void the bequest 
of the residuum; and therefore, the words other goods should be un- 
derstood to signify things.of the like nature with houshold goods, that 
the whole will might have its effect. 3 Pi Wally) E WRB tis ame awed 

19. Chattels are of two kinds, real and personal. Real chattels are 
such as concern or savour of the reality, as terms for years of land, and. 
the like.  Chattels personal (which are what are commonly to be un- 
derstood when goods and chattels are given by will) are properly things 
moveable, whici: may be annexed to, or attendant on the jfrerson of the 
owner, and carried about with him from one part of the world to 
another. Suchare animals, houshold stuff, money, jewels, corn, gar- 
ments, and every thing else that can properly be put in motion, and 


transferred from place to place... 2 Black: Come, 386-770: , «th ns 
By a devise of all his chattels, the devise shall not have glass of the 
windows, wainscot, tables dormant, fats in the brew-house fixed to 


the freehold, nor furnaces, nor the box or chest where the testator’s 
evidences are; nor doves in the dove-house, ‘nor fishes in the pond, 
nor deer in the park: for these things belong all to the heirs Curse 
20. Ifa man, seised of land for life, or in fee, or in tail, in his wife’s 


right or his own, sows i with corn, or any manner of grain, and 


before severance, it shall go to the executor® of the husband, and 

to the wife or heir that shall have the land. Went. $9. Swin. 

2 Inst, 81,, Hob. 132. cee ete Pare ee AGE 
But where a man was seised of land in fee, and sowed the land, and 

devised the same, and died before severance, it was adjudged, that in 


this case the devisee should have the corn, and not the executors of the 
devisor ; for the devisee, in relation to the chattels belonging to the 
land, is put in the place of the executors, by the words of the will. 
M. 20 Fa. Spencer's case. Winch. 61. Swine a. 183. ATO 

~ And the reason why the corn passeth to the donee as appertaining 


‘to the soil when the property of the soil alters, and yet shall not de-’ 
scend to the heir, as appertaining to the soil. when the property of the 


‘soil remains in the first owner, is this: because every man’s donation 
ie a eka Po ay? Bib rie Wiehe yy Wy TM etd fi Mt n Da fis setdl 


# Or adminiftrator. Lovelafs, 30. 
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shall-be taken most strongly against himself; and therefore it shall pass. 
not only the /azd itself, but the chattels that belong to the land. Buz no 
chattels can descend to. the heir, and therefore they go to the executor. 
Gilbert's Law of Evid. 250. ih Ge ienty oe 

Hf any person shall die after the 1st of March, in any year, the slaves 
of which he was possessed; whether held for life or absolutely, and 
who were employed in making a crop, shall be continued on the lands 
which were in the occupation of the deceased, until the crop is finished, 
and then be delivered to those who have the right to them: and such 
crop shall be assets in the hands of the executors or administrators, 
subject to debts. No. 1582, §23, 4.494, Pub. ABs: . 
__ Emblements on the lands, which shall be severed before the last day 
of December following, shall, in like manner, be assets in the hands 
of the executors or administrators: but all such emblements growing 
on the lands on that day, or at the time of the testator’s or intestate’s 


death, if that happens after the said last day of December, and before. 


the 1st day of March, shall pass with the lands. Jd. ; 
If land.be so/d, the corn growing shall go to the purchaser of the 
land, unless specially excepted. Weir. 6g. 


_ AA person, seised:in fee, sows the land, and after grants it to 4 for life, 


remainder to B. 4 enters, and dies before the corn is severed: Hig 
executors or administrators shall net have the crop, because he was not 
at any charge or industry; but B shall have it. Hod. 132. 

Generally, the distinétion seemeth to be, where the estate is deter= 


mined by the aét of the party himself; and where it is determined by: 


the act of another. | 


And, therefore, Littleton saith, if the lessee; being tenant at will; 


sow the land, and the lessor, after it is sown, and before the corn is 


ripe, put him out; yet the lessee shall have the corn; and shall have 


free entry, egress, and regrees, to cut and carry away the corn; because 
he knew not at what time the lessor would enter upon him. Other- 


“wise it is, if tenant for year!; who knoweth the end of his term, sows. 


the land, and: his term ends before the corn is ripe; in this ease, the 
lessor; or he in the reversion, shall have the corn; because the lessee 
knew the certainty of his term, and when it would end: Litt. § 68. 
And the reason why the tenant at will shall have the corn is; because 
his estate is uncertain; and therefore; lest the ground should be un- 


-manured, which would be hurtful to the public; he shall reap the 


crop which he sowed in peace; albeit the lessor doth determine his 
will before it be ripe. And so it is, if he set roots; or sow hemp, or 
flax, or ay other annual profit; if, after the same be planted, the les- 
sor oust the lessee; or if the lessee dieths yet he; or his executors shall 
have that year’s crop: But if he plant young fruit trees; or young 
oaks, ashes; elms, or the like; or sow the ground with acorns; there 
the lessor may ptt him out notwithstanding; because they will yield 


no present annual profit:—And this is not only proper to a lessee. at» 


will, that, when the lessor determines his will, the lessee shall have the 
corn sown; but to every particular tenant that hath an estate uncer- 


“2 


tain. And therefore, if tenant for life soweth the ground, and diethy _ 
it Mean Tv fe. 8 his | 
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his exectitors * shall have the corn: for that his estate was uncertain,’ 
and determined by the act of God.—And the same law is of the lesseé’ 


for years of tenant for life—So, it a man be seised of land iz the right of 


his wife, and soweth the ground, and he dieth, his executors * shall 
have the corn; and if his wife die before him, he shall have the corm. | 
So, if a woman, seised in fee or for life, sows the land, and then 
takes a husband, and he dies before the severance, the wife shall have 
the profits, and, not the executors of the husband: for the corn com-) 
mitted to the ground is a chattel real, which 1s annexed and belonging 
to the freehold; and not a chattel personal, annexed to the freehold 
and transferred. And, therefore, if the husband doth not dispose of it 
during his life, it belongs to the wife, and not to the husband.—So, if — 
the husband sows the land, and dies before severance, the wife shall 
have the third part of the land so sown for her dower: for she shall 
be iniof the best possession of her husband, above the title of the ex+ 
ecutor; and it would be unreasonable, if her husband -had all corn» 
land, that she should stay for her subsistence for a whole year, tillthe 
crop should be renewed.—If a man, seised of lands in fee, hath issue 
a daughter, and dieth, his wife being ezsieat with a son; the daugh- 
ter soweth the ground; the son is born; yet the daughter shall have 
the corn, because her estate was lawful, and defeated by the act of 
God; and it is good for the commonwealth that the ground be sown. 
-—But, if the dessee at will sow the ground with corn, and after, he 
himself determine his will, and refuseth to occupy the ground; in 
that case the lessor shall have the corn, because he loseth his rent.— 
And if a woman that holdeth land during her widowhood, soweth the’ 
ground, and taketh husband; the lessor shall have the corn, because 


the determination of her own estate grew by her own act, —But where 


the estate of the lessee being uncertain, is defeasibie by a'title paramount; © 


or if the lease determine by the act of the lessee, as by forfeiture, con- 


dition, or the like; there, .he that hath the nght paramount, or that 


entereth for any forfeiture, or the like, shall have the corn.—So, if a 


disseisor sow the ground, and sever the corn, and he who is disseised — 
re-enter, he shall have the corn, because he entereth by a former title: 


and severance, or removing of the corn,, altereth not the case: for the 
regress 1s a re-continuation of the freehold in him, in judgment of la 
from the beginning. 1 Just. 55. 2 Inst. 81. 1 Roll’s Abr. 727. 


If any person shall rent or hire lands, or slaves, of a'tenant forlife, =~ 


and such tenant for life dies, the person hiring such land, or slaves, 
shall not be dispossessed until the crop of that year is finished; he or 


§.23, 2. 494, Pub. Ads. 


at. Generally, by the ecclesiastical law, all conditions against the 
liberty of marriage are unlawful, as being, a restraint on the natural 


she securing the payment of the rent or hire when’ due. No. 1582, 


liberty of mankind, and an hindrance to the propagation of the spe-_ 


as 


ches ued 


So, if the ‘condition be, that the legatee marry according to the. 


app 
j 


* Or adminifrators. Lovelafs, 30, 3% 


ed asunlawful. Godolphin’s Orphan's Lesa; Ag002 2 ae 


ointment, arbitrament, or consent of some other person, this isre- 
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~~ But if the conditions are only such as whereby marriage is not ab- 
solutely prohibited, but only in part restrained, as in respect of time, 
place, or person; then such conditions are not absolutely to be rejeét- 
ed. God. On Ligne iby ae | a 

“So, if the condition be, not'to marry before the age of 20 years, 
this condition is*to be performed; ‘otherwise, if it is Continued to an 
unreasonable leneth. fd °° | 

So, if the condition be, not to marry such a particular person, ora 

widow, or of one particular place, or the like; this is-also to be ob- 
SERVER! [AS WARM MU OOH «S000 ; 

» Generally, in the #m/foral courts, the distinétion seemeth to have 
been, where the legacyis devised over to another, and where it is not 
devised over: in the former case it hath been held, that the restraint 
shall be good, so as the legacy shall not be due, unless the condition 
be performed; but in the latter case, where there is no devise over, 
it hath been held, that the ptoviso or condition is only 7m terrorem, 
to'make the person careful, but not to defeat the legacy? .35Cae Ca, 
22. Vern. 20. 2 Vern. 293, 357. aan 
Also, in the temporal courts, a distin@ion is made where a portion 
is charged on the personalty, and where it is charged on land. If it 
is charged onthe personalty, they foilow the rule of the ecclesiastical 
court, which hath jurisdiction as to the personalty; but if it is charged. 
on land, of which the ecclesiastical court hath no jurisdiétion, they 
- follow the rule of the ¢emmon law courts, which, on non-performance 
‘of the condition, will not suffer the portion to be raised. In the case 
of Hervey and Aston, April 30, 1737; Sir Thomas Aston, by settle- 
ment after marriage, created a term in trust, by mortgage, or sale, to, 
raise £ 2000. for each of his daughter’s portions, * provided they marry 
<* with their mother’s consent; and if either die before marriage, with 
« such consent, her: portion to cease, and the premises, to be discharg- 
“ed; and if raised, then to be paid to the person to whom the pre- 
“mises should belong :”” and afterwards, by will, created another trast 
term to augment their fortunes £2000. apiece more, but subjeé# to the. 
condition as in the settlement; and gave the residue, over and above the. 
£2000. apiece, to his wife: and, by a codicil, created another trust. 
term for the better raising of his daughters portions. Sir Thomas, died, 
Feaving 2 daughters. One of them married after the age of 2 r, the 


other before the age of 21, and both of them without the consent of 


their mother. Sir Joseph Jekyl, master of the rolls, decreed the por- 
‘tions to be'paid. But on appeal from this decree, the lord. chancellor 
Hardwicke, assisted by the two chief justices Lee and Willes, and the. 
_ chief baron Comyns, reversed the decree; and argued, 1st, ‘that it is. 
_ the right and liberty of the subject, who makes a voluntary disposition 
of his own property, to dispose of it in what manner, and upon what 
terms and conditions he pleaseth. edly, that it isan established maxim. 
of law, that if-an estate in land, or interest out of the land, is limited 
to commence upon a condition precedent; . nothing can vest or take 


effect, till the condition is performed: and this is so strong, and so «- 


toot 


rst impossible by 


settled'a point, that although the previous act was < 


the act of God, or other accident, the estate can never vest. 3dly, 


that: 
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that it is most-agreeable to the rules .of equity, to direct the execution 
of the trust according to the intent of him who appointed the trust. 4 
Tei is said, that a trust is to be construed fovourably:. ‘and it is ahs it 
is to be construed with as much advantage as may-be to make good 
and answer the intent and design of the party; but it is to be eval 
stri€tly with regard to the execution of the trust; and. therefore, it 
would be a strange thing, when the crust directs the. trustees to pay the 
money at the time of the ‘daughter’ s marriage with her mother’s consent, 
that the court should direét them to pay the money before that time: 
athly, that a restraint in the present case is not nel lawful, but pru- 
dent and reasonable ; ; and no consequence more likely to ensue from 
it, than the hindrance of an inconsiderate or impraden: per bise 
Comyas b44. Cas. Talb.212.. 1 Atk. 361. 

tect 74 3.3 Pulling and Reddy, By the lord chancellor Biosduiiihite 
iia legacy. be given toa woman upon this condition, that she marry 
with tae consent of a third person, and there be no devise over in case 
she marry without such consent; “this is only to be considered 4 in ters 
rorem: ‘but, if there bea “devise over, then it shall go to whom itds 
$0 devised. over.’ This rule is taken from the civil. daw, as this court 
hath a concurrent jurisdi€tion as to legacies.’ But if a portion be to 
arise out of land, and there is no devise over; in that case she shall not : 
have it, but:it shall go to. the heir; for the spiritual, court hath no Juris- 
diction as to lands. ‘There: may hea some doubt (he saad) sideman ies 
ney is given to be laid’out in lands. 1 Wilson, 21. 
seein legacy is devised to a grand- -daughter, to be paid crest marriages 
and if she marry without consent, the testator says,‘ Thereby revoke 
what was before dis ecked to fe: deur fats’ : is muy i tervrorent. " t Wilss 


135: € ide {is weit 


A legacy is given toa i dawabler,: in case tye marry. oath son . 


sent; she dies without ever having been married; this is.a condition, 
precedent, and the marriage must have taken place. before the legacy 
could vest. If the legatee had married without the consent ‘required, 


this court would: have decreed her the legacy, as “i was not pase pechise 


to any other person, 1 Wils. 159. " 
Ifa legacy | be given at 21, or day of marriage seeds cations af the es 
gatee live #21, and ofterwar ds mari ry without consent ; yet the devise 


shall have the legacy, though i it be Buen PUCK, if abe: married without | 


consent... 1 Wils. 161. : eialy” ManeaAS 
May Pe 1746. Rejnish and Mates Talecbeh Phillipsy by her will, 
devised her real estate to her daughter Martha, and her. heirs: forever 5 


and then says, * If my daughter Mary marry with the consent of the 


“+ trustees (therein particularly named) or the major part of them, sig- 
“ nified in writing before such marriage had, then, and not otherwise, 
“¢ [ give and devise to my said daughter Mary, the sum of £800.” 
And after comes a clause, “ And I do hereby char; ge ‘all my aforesaid 
“¢ real estate, with all my debts of all kind, and with all my legacies.” 


The, testatrix died, leaving issue the said two daughters Martha and 
Mary. married Thomas Reynish, the plaintiff, without the - 
ees. And the bill was brought by Thomas Reynish, — 


and administrator of Mary: his wife, for ee 
: off 
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tf the personal estate, and that the sanie might be'applied in payment 
of the said legacy of £800. and incase the personal estate should not 
‘be sufficient, that then the realestate, or so much thereof as will make 
good the deficiency, might be sold, and the money arising therefrom 
applied fur that purpose. This case coming on to be heard at the rolls; 
‘the personal estate, not being suthicient,’ Fortescue, master of the rolls; 
decreed the real estate to be sold for payment of the legacy. The de- 
‘fendants appealed from the decree, and the cause now standing for 
judgment, ‘lord Hardwicke delivered his opinion to the following effect: 
“rst, Iwill consider this as if it had been a mere personal legacy, and 
payable out of the personal estate. diy, I will consider it as if it had 
‘been ‘charged on the real estate originally. As to the first, I appre- 
hend, that taking this as a mere personal legacy, the plaintiff, by the 
rules‘of the civil and ecclesjastical law, and which. have been constantly 
adbered to in this court, will be entitled to the legacy; for itis an esta- 
blished rule in the civil law, and has long been the doétrine of this 
court, that where a personal legacy is given to a child on condition of 
marrying with consent, this is not looked on as'a condition annexed 
to the legacy, but as a declaration of the testator iz zerrorem: And in- 
deed the civil law makes such conditions void, notwithstanding the les 
| gacy be given over, but that has not been received so in this court; 
Fvetoeliatvier the legacy is given over for breach of the condition, the 
gift over shall take place upon this foundation, because it thereby ap- 
‘pears clearly that the person, to whom: it.was given over, was in the 
tind and contemplation ‘of the testator:at the time of making: his. will; 
but in the ‘present case there.is no such gift over. The second consis 
eration is, what the consequence wilh be, taking this legacy as a 
charge originally laid upon the lands, and not merely personal... Ia 
the will it 1s first of-all.a: personal legacy, issuing out of personal estate; 
but then the testatrix afterwards, at the close of her will, charges all 
her realestate with all ber debts. and legacies. If it had been origi- 
nally charged upon the land, and given upon the condition before 
mentioned, it could-not have been contended that the plaintiff could 
have recovered it alter breach of the condition; and indeed it would 
be contrary tothe rule of the common law (to decree for the plaintiff) 
which always favours the heir, and contrary to the determination in 
_ Harvey and Ashton, -for thé difference taken there is, that this court 
_ follows the rule of the civil law, because that was the original juris~ 
_ diction for the recovery of personal lagacjes; but whenever Jand is in 
question, or to be affected, this court followeth the rule of the com-: 
mon law; and in all ‘casés, whereof this court takes cognixance of suit, 
where the original jurisdiction arises in another court, the rule of this 
court 1s always to follow the law of that other court; for if this court 
did ‘not pursue that rele, there would be different remedies in differ- 
ent courts, which would create great inconvenience, and the rule of 
night in different courts would be different. But though this beso 
in the case of a personal legacy, it is not so in regard to lands. affeéted 
or charged with ‘legacies, because the property of land must | be go- 
verned by the law of England; and where it isa legacy charged upon 
Jandy it must have-the same consideration as.4 devise of the land itself 
Be yh Pag! 


the same shall go over tovher sister’s children. — The daughter and her 
at b ayaa 


“ft back again. | 
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would have had. And I amof opinion, if this case stood as an original q 


charge upon land, the plaintiff could have no right to: demand it. ‘ 
But this being an original personal legacy, the plaintiff is entitled to 4 


have an account of the personal estate of the testatrix, but not of her 
yeabestate. But as’ the: personal estate may be exhausted by the pay- q 
ment of debts and legacies; the next question will be, whether this 4 
court Cannot marshal the assets in such a manner, as to give the plain- | 
tiff a remedy out of the real estate: And as the real estate is expressly q 
charged with the payment ofall debts and ievacies, and this legacy,. a 
by the event which has happened, falls out to bea charge upon the ay 
personalty only ; I am of opinion, that the plaiatiff ought to. stand : 
in the place of such creditors or legatees as have received a satisfaction. 
out of the personal assets: And to order it so, is the constant rule and 
practice of this court. 3. dk. 330. 1 Wilson, 130. Bro. Cha. Ref. 303- 
“In the case of Needham and Vernon, 25 C.2.\ Lands were devised in 
trust for raising portions for daughters, payable upon their marriages, 
with consent of the trustees; but if they married without consent, a 
then to remain over to another. The daughters wereld, and never: «qi 
intended to marry, but to lay out their portions in a purchase of an- 
nuities for their lives. And it.was held that they should have their. 
portions immediately, upon giving security. to. indemnity against the 
persons to whom the portions were devised-over.—And the like hath. 
been decreed, upon giving security to refund, if the condition sheuld: 
be broken. 1 Abr. Bg. Cas. 111, ise Ce! A eran 
22. If a legacy be given on condition. not to. dispute the will, and: 
the legatee commenceth a suit whereby he disputes the validity of the. 
will, yet this is no forfeiture of the legacy, if there was probable cause. 
of contesting it. 3 Bac. Aér. 479. Lone te ae 
- And even although there be no probable cause, yet, where a legatee, 
or other person interested, hath a right to see the will proved in solemn 
form, his making use of that right cannot (as it seemeth) be deemed. 
a disturbance. 2a RN ce vabaatael! cae a Oh is | NE 
. E1724. Nutt and Burrel. The testator-gives to Ba legacy, on pain 
of forfeiture of it, in case he should give his wife (whom he made _ 
executrix) any trouble in relation to his estate. B brings a billa 
the wife, for which there was very little colour, and amongst , 
things demands his. legacy. The chancellor was of opinion, tha 
suit was very frivolous, but would zor declare the legacy forfeited. 
Ca. King, I. si Tig NSS Ta CR RRS eee ay 
“But in the case of Cleaver and Spurling, T.1729. A person, by 
his will, gives a legacy to his daughter, provided, that if she or her 
husband refuse to give a release, or put the ‘executor to any trouble, 


— 
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husband (being witkin the’ custom of the city of London) sue for her 
orphanage part. -Decreed, that the legacy was forfeited; for, how- 
ever, it might have been construed to be’ intended only zz terrorem, 
yet being devised over, and by that means aright to this legacy being 
vested in a third person, a court of: equity couid not divest itor call 

a Paced allt 5a Buy isa Ler sin ak ee IY 
b and Webd., The father gave a legacy of £ — 
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‘his son, upon condition that he should not disturb the trustees. They 
applied:to the court for an execution of the trust, and that he might 
either join with them in.a sale, or lose the legacy. And it was de- 
creed accordingly, by Harcourt, lord chancellor. 1 P. Will. 1 36; 

23. It is said by some, that if land be devised to one, and after, in 


‘the same will, to another, they shall take it as joint-tenants. GilJ. 1 gg? 


But by lord Coke, the last devise taketh place; the same being tor 


‘so-much a countermand of the former part of the will. And of this 


“opinion was lord Hardwicke in the case of Ulrich and Litchfield above 

mentioned, though (he said) the later opinions have taken it otherwise. 

SD TOSECL AD oh) BLABY 97D. V8 4 | 
-But as to this, it seemeth that no certain rule can be laid down; but 


‘the determination will vary according to the particular circumstances in’ 


ameach will. 2 4#e.374. 


2 


» For reconciling repugnant clauses in wills, and where, by the same’ 


will, the same thing bas been given to two different persons, there has 
‘beensmuch litigation, and various have been the determinations of the 


courts concerning it. Co. Litt, 112. Note 1. 13 edit. Yet the rule,’ 


‘that wills shall be most favourably expounded, and that the testator’s 


intention should, if possible, be pursued, provided that such his intent 
might stand with the. rules of law, and not be repugnant thereto,” has” 


always been adhered to, As where two legacies were givento thesame 


erson, by the same.will; that is, two old South-sea annuities, each’ 
P 9 DY ? 


of £1000. were given, plainly and simply, to the same person, by the 
same instrument: it was presumed the testator intended the legatee 
should have but one, and it was decreed accordingly. Browm’s Cha. 
Rigger as 238i. 9a. 


But where a legacy of £ soo. was given by the will, and another of 


. 500. by a codicil: added thereto, it being inferred that the testator 
intended the legatee to have both, the court so determined it. Id. 389. 

- And from these and other determinations of the court, it is observed, 

that where two legacies of quantity are given simpliciter to the same 

__ person, by the same instrument, the presumption shall be against their 

__ being intended as cumulative; otherwise, where given by different in- 

struments. Yet, where both legacies are given for the same cause, 

they shall not be cumulative, whether in the same or different instru 

_ ments; otherwise, where one is given generally, and the other for an 

' express cause: and that very slight circumstances have been considered 

as sufficient to shew the testator’s intention, either one way or thr. 

other. 1P.Will. 424. Note t. 4 edit. 

Tf there be two clauses in a will, so totally repugnant to each other 

that they cannot stand together, the latter shall’ be received, 2nd the 

former rejected: wherein it differs froma deed; for there, of two such 

repugnant clauses, the former shall stand. Which is owing to the dif. 

ferent natures of the two instruments; for the last will and first deed 

are always most available in law.- Yet, in both cases, we should rather 
attempt to reconcile the repugnant clauses. Black. Com. 2 vol, 38 ps 

24. A devise by one joint-tenant of land devisable, which he hold- 

eth in fee at his death, jointly with a stranger, is good. § 2, No 297, 
L139, Pub Ads, died. a 


br ah But. 
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. But a man cannot bequeath, by will, any of those goods or chattels, 
which he hath jointly with another, though, by act in his life-time, 
he might dispose of his part: if he bequeath his portion thereof to:a, 
third person, the legacy is void, and the survivor shall-have the whole, 
notwithstanding the will, But joint-merchants are to be excepted: out. 
of this rule; for the wares, merchandizes,) debts,» or duties; which: 
they have as joint-merchants or partners, shall not: survive; but shall 
oo to the executor of him that dies ; and. this by the law of merchants. 
Law of yeahs, LBB bres, ay Doel i ooritshbaaed Caen 

25. Generally, 7 the. legatory die before the legacy be due, the legacy 
és extinguished. Insomuch, that if the testator, by his'last wall; do:be-. 
queath his Jands and. tenements to @ man aud his: heirs;. yetif such 
person die before the testator the, devise is merely void, and his heirs: 
cannot recover the land by force of the will; because the devisee was. 
not in being when the will should take effect; and the word: heirs, in. 

this case, is not a designation of the person who shail take, buta limi-» 
tation of the estate; for if it was.a description of the person, then his: 
widow would be endowed.. Plowd.. 34.5. « Switi 35, 560. Law of 
Less FGOp + | | | womredes ute eiaagaat ee 

And it will be as if no devise of the real ‘estate had beem made; 


ae eo 


which: will descend to the testator’s heir at law: Levelass,206.. 


ST Ee 


. And so it is; if the legatee lives as long as the testator, but doth not: 
survive him; for. they may both die at one instant, as in a storm at seaiy 
they. may botl: be drowned together; or by the falling of a houses. ; 
may both be killed at once: but if the legatee overlive the, testator,” : 
even though it be but for a moment; the legacy is due; and may be re- + ; 


covered by the executors or administrators of the legatee: Bawof. 
Fest BIB Pear oe ve Noa eo aay 

M. 6 An, Snelland Dee: The testator bequeathed; by, his willy in, 
these words; I give £100. apiece to the 2 children of F Sat the end: 
of 10 years after my decease. “Phe children died within the 10 years. 
And by Cowper, lord chancellor; this isa lapsed legacy, and shalt 
not go to the executors of the children: For the diversity is, whe 
the bequest is to take effec? at a future time, and, when the payment; 
to de made at a future time: Whenever the time is annexed to thet 
itself, and not to the payment ofits if the legatee dies defore the tr 
payment, it is a /afsed legacy in that case. aeSadks ghGe ious we ee 


oe 


_ Torzar. Bagwell and Dry ‘The testator, amongst other,t 
bequethed the surplus of his personal estate unto 4 persons, equally 
be divided among them, share and. share alike; and made A B his. 
executor in trust. One of the four residuary legatees died in the life of 
the testator. After which, thetestatordied. And the question being,’ ' 


fv 


to whom the 4th part devised to the residuary legatee, who died:im the — q 
life of the testator, belonged; the lord chancellor, after time taken to: 4 


éonsider of it, delivered his opinion, that the testator, having devised; 
his residuum m fourths, and)one of the residuarylegatees dying in his: 
life-time, the devise of that 4th part became voidy and was as so mutch . 
- of the testator’s estate undisposed of by the will : that it could net goto 
‘the surviving legatees, because each of them had buta 4th part devised’) | 
to him in common, and the death of the 4th residuary legatee.could | 


Ae ; 


yey ' 
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hot avail them, as it would have done, had they been all joint-tenants ; 
for then the share of the legatee; dying in the life-time of the testator, 
would have gone to the survivors; but here, the residuum. being de- 
vised in Common, it was the same as if the 4th part had been devised to 
each of the 4, which could not be increased by the death of any of them. 
This share shail not go to the executor, be being but a bare executor in 
trust; and consequently it belongs to the testator’s next of kin, accord- 
ing to the statute of distribution; and as to this, the executor is a trus- 
tee for such next of kin. 1 P. Will. 700. | 
M.2G.2, Pageand Page. A pevson deviseth to his 6 relations, 
all his lands, and all his personal estate, in trust, to perform his will, 
and after all these things discharged, directed that the remainder should 
be equally divided amongst them, share and share alike, and made his 
said 6 relations executors. One of the 6 legatees died, and then the 
testator died. ‘The question was, whether the share of that legatee 
who died in the life-time of the testator, should go to the surviving le- 
gatees, as part of the residuum; or whether, ia this case, it should go to 
the next of kin of the testator, as so much of his estate undisposed of: 
It was argued, that where there is a lapsed legacy, it falls into the resi- 
_ duum of the personal estate generally; but here a part of the residuum 
itself is alapsed legacy, and consequently undisposed of, and ought to go 
\ to the next of kin of the testator. For the executors are to take nothing 
as executors, but as residuary legatees.. And one of the legatees dying 
in the life-time of the testator, his share must go according to the statute 
‘of distributions, as undisposed of. And so it was decreed. S¥r. 820. 
ML 1705. Elliot and Davenport. The testator, by his will, reciting, 
that B owed him £ 400. gave and bequeathed the same to him, pro- 
vided that out of it he paid several particular sums in the will mention- 
ed, to his wife and children, and the residue he freely and absolutely 
gave him, and required his executor, immediately on his death, to deli- 
ver up the security, and not to meddle with the debt, but to give such re- 
lease as B, his executors or administrators, should require. B died in 
the life-time of the testator. It was held, that the money directed to 
be paid to the wife and children was well devised; but as to the resi- 
due devised to the debtor himself, it was a lapsed legacy, he dying in 


- the life-time of the testator; but it was admitted, that if the testator 


had said, J forgive such a debt, or, that my executor shall not demand 
it, or shall release it, that would have been a good discharge of the 
debt, though the debtor had died in the life-time of the testator. 2 
erty 0200 bt Po toll, 8a. ee 
T. 173%. Wilhng and Baine. 'The testator devised, by his will, 
£ 200. apiece to his children, payable at their respective ages of 21; 
and if any of them died before 21, then the legacy given to the per- 
son so dying, to go to the surviving children. One of the children 
died in the testator’s life-time: And the question was, whether the le- 
gacy sliould go to the surviving children, or should be a lapsed legacy, 
and sink into the surplus. By the court: The rule is true, that where the 
legatee dies zm the life of the testator, his legacy /afses; that is, it lapses 
as to the legatee so dying; but in this case the legacy is well devised over 
to the surviving children. 3 P. Will. 114. 2 Vern.207, 
| U One 
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One dsvises all his estate in D. to his four children, A. B. C.-and Di. 
(who were his younger children) their heirs and assigns for ever, 
equally to be divided between them, share and share alike, as tenants. 
in common, and not as joint-tenants, with benefit of survivorship. C. 
died under age; his share shall survive to A. B:-and D. and shall not 
go to the heir at law. 1 Wils. 165. 

In the. case of Maybank and Brooks, it was contended that parol. 
evidence should be let in to prove that the testator knew, at the time 
of making the will, that the legatee was dead;, but the court would not 
admit it, but adjudged the legacy to be lapsed. 1780. Bro. Chae 
Rep. 84. | | 

Devise of a legacy to a person and his assigns ;. the legatee died be- 
fore it was paid: adjudged, that his administrator shall have it as- 
assignee in law.. 1 Roll’s ddr. gt5- | 

Where the legacy is conditional, the legacy 1s not due until the condi 
tion be performed: And therefore, if the legatee die before the condi- 
tion is performed, the legacy is extinguished, except in some few cases. 


‘Law of Test. 231+ 


If a legacy be given to a person to be paid at the age of 21, though: 
the legatee dies before that time, the legacy vests, and shall go to the. 
legatee’s-representative, because the time is certain when the legatee 
would have been of that-age if he had lived. 1 Wils, 161. 

{f a legacy be given to a child, payable at his age of 21 years, and. 
the child dies before he attain that age: though the administrator of 
the child is entitled to the Icgacy, yet he shall not have it till such time 
as the child, if he had lived, would have attained his age of 21 years.. 
a Vern.199. 2 P. Will. 478: ie pate, 

A legacy is given to a grand-daughter in case she marry with consent © 
she dies without having ever been. married. This is a condition prece-. 
dent, and the marriage must have taken place before the legacy could. 
vest; but if she had married without the consent required,- this court 


would have decreed her the legacy, as it was not given over to any 


other person. 1 Wils. 159. | | 

If a legacy be given at 21, or day of marriage, with coxsent, if the. 
legatee live till 21, and afterwards marry without consent, yet the de- 
-visee shall have the legacy, though it be given over, if she married 
without consent. 1 Wils. 161. | Wah sae. e 

But if a legacy be devised to a child, payable at his age of 21 years,. 
and if he dies before that age,. then the legacy to go over to another ;. 
in this case,, if the child dies before he attains the age of 21, the 2d 


‘ 


legate shall have the legacy immediately. 2 Vern. 283. 2P. Will.. 


478. Finer. Devise. Gd. 35. 


So if a legacy be given to an infant, to be paid at his age of 21 


years, and the executors to pay interest for it until it becomes pay- 


able; if the infant dies before 21, it is due presently to the executor 


or administrator of the infant:. but if no interest was to be paid for it,. 


then it shall not be paid until such times as the infant would have 


come to 21 in case he had lived; because there it is a benefit the tes-. 


tator intended to the executor by keeping it in his hands; but in the 
other case it would be none, when interest was payable. 2. Hreem. Bar! 


QO: 
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- So where the testator bequeathed to an infant £1000. payable at 
213 and in the mean time the infant to have the yearly sum of £20. 
not amounting to the interest of the legacy given him, The infant 
died before 21. It was held by Raymond chief justice, Jekyl master 
of the rolls, and Eyre chief justice, that the executors of the infant 
should wait for their legacy, till such time as the infant, had he lived, 
would have been 21; it being unreasonable that the executors of the wy 
infant, standing in his place, should be in a better case than the infant ae 
himself would have been had he been living; and it was to be pre- Al 
sumed, that the testatar had made a computation of his estate, and . | 
considered when ithe same would bear.and allow of the payment of " 
this legacy; and that no reason could be given, why an uncertain AN 
accident should accelerate the payment of this legacy before the time a 
which was at first intended for that purpose. 2 P. Will. 335. ae 
Generally, it is to be considered, whether the time be joined to the ia? tf 
substance -of the legacy, or to the fayment: If it be joined to the sud- | i 
stance of the legacy, and the legatee dies before the day, the legacy is ‘ { 
gone; as if the testator gives to B £100. when he cometh to the ie 
age of 21 years, and B dieth before, the legacy will net go to his ex- {{! 
‘ ecutors or administrators: But if the day be joined to the Aayment ot i) 
the legacy, the executors or administrators ‘of the legatee shall have Hi 
the legacy, though the legatee die before the day; as if the testator be- | ‘ 
queath £100. to B, and wills that it shall be paid to B when he at- a 
tains the age of 21 years, yet his executors or administrators may re- at i 
cover the legacy when the time is expired that 6 should have .attained t | 
that age if he had lived. Law of Lest. 232, 233. 

And this is agreeable to the rule.of the civil law, which is, that if a 
legacy be devised to one generally, to be paid or payable at the age of 
21, or any other age; yet this is such an interest vested in the legatee, t | 
that his executor or administrator may ‘sue for.and recover it; for it is tt 
debitum in presenti, though valvendum in futuro, the time being annexed - 
to the payment, and not to the legacy itself: So if the legacy is made a an 
to carry interest; though the words ¥o be paid, or payable, be omitted, tee 
jt shall be an interest vested. But if a legacy be devised to one af 21, ii : 
cor if or when he shall attain the age of 21, and the legatee dies before fii 
he attains that age, the legacy is lapsed. But where the legacy is to { i 
arise out of aseal estate, this, by the better authorities, shall not go \ } a4 
to the representative of the legatee, but shall sink in the inheritance . 


for the benefit of the heir, as much as if it was a portion provided by A ee ute 


a marriage-settlement. But when the legacy is to be paid out of a fer- | 
sonal estate, the above distin¢tion hath been allowed of; and Cowper F | iy 
Jord chancellor said, that though it was at first introduced upon very | 
slender reasons, and probably upon no other but from a constant wil- | f 
lingness in the civil law to stretch in favour of a particular legatee, 7 i 
against the residuary legatee, who went away with the whole surplus ae 

of the personal estate; yet, as the chancery hath now a concurrent 

jurisdi€tion with the spiritual court in matters of this nature, he 

thought it highly reasonable that there should be a conformity in their 

resolutions, that the subje€t might have the same measure of justice 

in which court scever he sued. Law of Test. 242, 243. 


By 
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By these instances we may observe that a contingent legacy, or legacy 
depending upon some event that may or may not happen; which is lett 
to any one, may become a lapsed legacy, although the legatee survive the 
testater. Lovelass, 207. : 

So, in the case of Boycot and others, against Cottow and others, Nov, 
24, 1738. It was said, by the lord chanceilor Hardwicke, that it is 
now seitled, whether the portion charged upon land be given with or 
without interest, by deed or by will, if tae person dies before the age 
at which it becomes payable, it shall sink into the estate. 1 Atk. 555. 

M. 1682. ‘Smith and Smith.. The testator devised £100. to his 
daughter, for her portion, chargeable upon a rea/ estate, and payable 
at 21; and the daughter died before 21; the portion shail sink im the 
land. But it is otherwise, if no time had been limited for the payment 
of the portion; for in that case it goes to the executor of the daughter. 


" And there is no difference, whether the portion is secured by settle- 


ment, or by will, if it be to be raised out of a real estate, and the party 
ies before itis payable; for in either case it sinks in the lands. 2 Vera, 


Q2. A es 
“H 1690. Norfolk and Guildford. The testator, by will, charged his 
lands with £6000. for the child his wife was then ensient with, if it 
proved a daughter; with a clause of entry for non-payment. . A daugh- 
ter is born, who dics. ‘It was decreed, that the £6000. should not 
be raised for the benefit of her adininistrator, 2 Vern. 208. . 

M. 1684. Bartholomew and Meredith. The testator devised lands to 
be sold for payment of portions to younger children, and one of the 
children dies after the portion was payable, though before the lands 
sold. It was held, that it being’an interest vested, his administrator 
should have it. 1 Vern. 276. | camer 

E. 1701. Fackson and Farrand. ‘The testator, by will, gave £ 500, 
to his daughter, to be paid, by his executors, at the age of 21, out of 
his personal estate and the rents of his real; and if not raised by that 
time, the executors to stand seised and take the rents till £ 500. is 
raised; and after payment gives the land to his son, “The daughter 


marries at 18, and dies under 21, leaving issue a daughter. The hus- 
band takes administration. It was held, that the portion should be 


raised, and that by a sale, though the land would produce little more 
than the £500. 2 Vern. 424. [But this, lord Hardwicke said, is an 
anomalous case, and no stress ought to be laid upon it. 1 4rk. §56.] ~ 

H. 1740. Lowther and Condon. ‘Thomas Condon, esquire, by his 
will, gave unto his daughter, Diana Condon, the sum of £1900. to be 
raised and paid unto her immediately after tie decease of her mother, 
out of her mother’s jointure lands, with interest of £6. in the roo. 
from the death of her mother till the same should be paid. ‘Thomas 
Condon dies. After which, his daughter Diana intermarries with Sir 
‘William Lowther, and dies jn the life-time of her mother. Last of all 


the mother dies. And Sir William Lowther, as administrator to his _ 


wife, brings his bill for the recovery of the £1000. It was insisted by 
the defendant, the heir at law, that as the said sum was to be raised and 
paid out of the lands, and the late lady Lowther died before the time 
when this sum became payable, namely, before the death of her mag 

Ke ther, 
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ther, the testator’s widow, the same ought to sink into the estate, for 
the benefit of the heir, and ought not now to be raised. By Hard- 
wicke lord chancellor: It is clear, if this were to be paid out of a 
personal estate, it would have been transmissible to an administrator: 
It is indeed true, that it hach been an estabiished rule in general, as 
to’ real estates, that where a legatee dies before the time of payment of 
the legacy, it shall sink into the estate; but with regard to pertions 
or fortunes for daughters, the circumstance of the legatee is to be con- 
sidered; as where a portion is given. to one immediately, payable when 
she attaineth the age of 21, or marrieth, and suca person dieth before 
either of the contingencies happeneth, it ought to sink, because the 
legatee wanted no personal provision; but in this case, as lady Low- 
ther was married, and lived married for some years, ‘there is the less 
reason that it should sink. And it was decreed, that this was an in- 
terest vested, and as such transmissible to the administrator, and the 
legacy should not sink into the estate for the benefit of the heir at law. 
{But this determination was upon particular circumstances in the will, 
manifesting an intention that the portion in this event should not sink 
into the inheritance, but be transmissible; and particularly because 
the remoteness of the time of payment did not arise from the circum- 
stances of the persons, but of the estate; the legacy being ordered to 
‘be paid as soon as the estate should be disincumbered. And upon 
the same ground, the like was determined afterwards in the case of 
Sherman and Collins, Feb. 4, 1745. 2 Atk.127, 130. 3 Atk. 319.] 
But it is said, if a legacy be chargeable doth upon the reai and per- 
sonal estate; then so much thereof as the personal estate will extend 
to pay, shall go to the executors or administrators of the child; for in 
such case, as far as the executor or administrator claims out of the per- 
sonal estate, he shall succeed according to the rule of the spiritual court 
where these things are determinable, although the infant legatee dies 
betore the portion or legacy becomes due: but so far as such legacy 
is charged upon the land, the court of chancery will not,countenance 
the loading of an heir, merely for the benefit of an administrator. 1 
P.. Will. 2.76, 601. ie eC Tat Bede 
But in the case of Yan and Clark, July 1, 1739. Lady Craven 
devised to Godfrey Clark (whom also she made executor and residuary 
legatee) her messuage and tenement in Lincoln’s-Inn-Fields, and all 
her real and personal estate not otherwise disposed of, to the intent that 
out of the said real and personal estates so devised, her several legacies 
might be paid; amongst which, she gave to Thomas Lewis, to be paid 
within one year and a half after her decease, £2000. in trust and for 
the use of his daughter Mary Lewis, to be put out at interest, and the 
principal and interest to be paid to her at her age of 18, or marriage, 
which should first happen. Thomas Lewis died in the life-time of the 
testatrix. Mary Lewis died about half a year after the testatrix, un- 
married. The representative of Mary brought his bill to have the 
_ £2000. paid to him. ‘The defendant, Clark, admitted personal assets 
sufficient, but submitted to the court whether the plaintiff was entitled, 
and insisted that the house in Lincoln’s-Inn-Fields was.in the first 
place charged with this, and that it was not a charge merely on the 
Be personal 
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personal estate, but on the mixed fund of real and personal; and there- 
tore the legatee dying before the time of payment, it ought to sink. 
By the lord chancellor Hardwicke: The infant dying before the time 
of payment to the trustee, I am of opinion makes this legacy not rais~ 
able for the benefit of the plaintiff, her representative. “* If a legacy 
«is given out of a /ersonal estate, payable at a certain time; or if given i 
‘at a certain time, and interest in the mean time, it is a vested legacy.” 
« But the rule of this court as to legacies out of real estates is other- 
“« wise; for if given at a certain time, or payable at a certain time, 
“ yet if the legatee dies before the time is come, it sinks into the in- 
‘¢ heritance. So when a legacy is given out of a mixed fund of real 
‘¢ and personal estate, ata certain time, or to be paid at a certain time, 
6 the construction is the same as if given out of a real estate only.”? 
There is but a slight difference between the cases of legacies given at @ 
day, or payable at a day; but the distinétion is adhered to, only to give 
a consentancous jurisdiction with the ecclesiastical courts: Nor is there 
any case that I know of, to warrant a distinétion between legacies 
given out of a mixed fund of real and personal estate, and out of real 
estate only. If the infant had survived the year and half, (for the 
death of the trustee makes no distinction) it would have been ex- 
tremely clear she would have been entitled to the legacy; and if then 
she had died before 18, or marriage, her representatives would have 
been entitled. But if this had been merely fersonal, as she died within 
the year and half, her representative could not have been entitled: for 
the whole git is in the dire€tion of the payment; which makes that 
the substance. In the present case, it is not a legacy merely out of a 
personal estate, but out of both funds, and the real charged in the first 
place on the estate in Lincoln’s-Inn-Fields. And this construction is 
more agreeable to the intention of the testatrix, as the sum was intended 
clearly as a portion for Mary: And the court always goes as far as it 
possibly can, to hinder the raising portions out of land for the benefit 
of representatives. 1 lk. §10. 


CHAP. VI. Of the Republication and Revocation of Wills. 
BY the statute of the ing Co 2c. 3. No devise in coriting of banda 


fencments, or hereditaments, or any clause thereof, shall be revocable, other 
wise than by some other will or codicil in writing, or other writing, declaring 
the same, or by burning, cancelling, tearing, or obliterating the same, by the 
testator himself, or in his frresence, and by his diredtions and consent; but 
all devises and bequests of lands and tenements shall remain and continue 
in force, until the same be burnt, cancelled, torn, or obliterated by the tes- 
tator, or by his direction, in manner aforesaid ; or unless the same be altered 
by some other will or codicil in writing, or other writing of the devisor, 
signed in the frresence of 3 or 4. witnesses, declaring the same. § 6, No. 

$31, p. 83; and No. 1582, § 3, p. 491, Pub. ALgts:)") . 
Aad no will in writing, concerning any goods or chattels, or personal estate, 
shall be repealed, nor shall any clause, devise or bequest therein be altered 
or changed, by any words, or will by word of mouth only, except the same 
be, in the life of the testator, committed to writing, and after the writing 
| thereof 


i 
m 
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thereof read unto the testator, and allowed by him, and proved to be so done 
by 3, witnesses at the least. § 22. Id. and Ld. 

Where a will concerns real estate it is safe to republish it in a formal 
manner; as by the testator’s taking it in his hand, and declaring the 
same to be his last will and testament, in the presence of 3 witnesses; 
and then to make a memorandum thereof in writing at the bottom of 
the will, or if there should not be room sufficient, then in the margin,, 
er on the back thereof. 

A republication requires the same solemnities as the original publi- 
eation. Doug. 35. But this republication does not extend to implied 
revocations, or revocations in law. Sjeke’s case. Carth, 81. 

April 30, 1754. Ex parte Hellier. "The question before Sir George” 
Lee, as judge of the prerogative court, was, Whether the execution 
of a 2d will is a revocation of the 1st, though the 2d is afterwards can~ 
celled, and whether such cancelling sets up the 1st will again? He 
gave sentence that it was a revocation, and that the cancelling the 2d. 
did not set up the 1st. 3 Atk. 798. 

M. 1689. Eggleston and Speke. Lady Seke, by. will, gave her lands. 
to one and his heirs. Afterwards she made another will, by which 
also she gave her lands to the same man and his heirs; but this last will 
was held void to pass lands, because the witnesses did not subscribe 
it in her presence. It was objected, that this was good however as a 
revocation of the former will. But by the court: It cannot operate 
as a revocation, because contrary to her apparent intent. ‘To revoke 
by a will, within the words of the statute, must be by a will attested 
by 3 witnesses, and subscribed by them in the presence of the testa- 
trix, which this will was not. Carth. 81. 

If there be two inconsistent wills of the same date, neither of which 
can be proved to be the last executed, (unless explained by some sub~ 
sequent act of the testator). both are void for uncertainty, and will let 
in the heir. 

For revoking a former will, it is necessary that the 2d will should 
be subsisting, and effective, at the time of the testator’s death: there- 
fore, if it be not executed according to the statute of frauds, it is not 
effectual as to real estate. 

H. +716. Onyous and Tyrer. A man makes his will, duly executed 
and attested, and, at the same time, in like manner executes.a duplicate 
thereof. Some time after, having a mind to change one of his trus- 
tees, he orders his will to be written over again, without any variation 
whatsoever from the tst, save only in the name of that trustee. And 
when it was so written over, he executes it in tne presence of 3 wit- 
nesses, and the 3 witnesses subsribed their names, but not in his pre- 
sence. After this the testator cancels the duplicate, by tearing off the 
seal; and then dies. The question was, whether this 2d will, not 
being good as a will to pass lands, should yet be a revocation of the 
rst; and if it should not, whether the cancelling the other should be 
a revocation thereof within this statute. And it was decreed, that 
neither the making the 2d, nor the cancelling of the rst, was a revo- 
cation thereof, though in the 2d there was an express clause that he 
did thereby revoke all former and other wills: wherein the lord ebans 
| ) cellor 
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cellor took this distinction, that the 2d was not intended barely as 
revocation of the 1st, so as to signify his intention of dying intestate ¢ 
but it was intended as an effectual will to pass the lands to the persons,’ 
and in the manner thereby devised; and therefore if it was not good 
as a will to that purpose, it was no revocation of the rst. 1 dor. Eq. 
Cas. 408. eet ly ae | 

A person made his will and a duplicate thereof, and delivered the 
duplicate to another person: afterwards he makes another will, by 
which he revokes all former wills, and, at the same time, he cancels 
that part of the former will which was in leis own custody. Before 
his death he sends for.an attorney to make a 3d will, but is: senseless 


before he arrives. After his death the rst and 2d will are found toge- 
ther ina paper, oth cancelled; but the duplicate of the ist is found » 


uncancelled amongst his other deeds and papers. The aét of cancel- 


ling the 2d will does not set up the duplicate of the 1st. Burtenshaw 


and Gilbert. Cowfer, 49. 


Where there are duplicates of a will, one in the testator’s custody, 
and the other not; his cancelling the one in his custody is an effectual 


cancelling of both. Id. and Douglass, 40... : 


aye a4 


The mere act of cancelling a will is no revocation, unless done. 


aninio revocandi. Cowper, 52. 3 

One having made his will, and devised all his freehold and copy~ 
hold lands to certain uses, afterwards purchases other copy-hoids, which 
he surrenders thus: * ¢o the uses declared or to be declared by his last 
will and testament.’ This amounts to a republication, and the newly 
purchased copy-holds shall pass to the uses of the will.  Heylyn v. Hey= 
lyn. Cowper, 130. hin 


2 


When a man republishes his will, the effeét is, that the terms and 
words of the will should be construed to speak with regard to the pro- 
erty he is seised of at the date of the republication, just the same as 
if he had such additional property at the time of making-his will... Jd, 
A324 | ibs as! cea aan 
E. 1764. Ellis and Smith. A man makes a will, and by it revokes 
a former will. The only proof of the execution of this latter wall 
was by 3 witnesses, who did not see him sign or sealvit, but upon 
their being called in he acknowledged it to be his hand-writing and 
seal, pointing with his finger to the will; upon which they attested it. 
Two questions arose: 1. Whether, considering this as an original will, 
it is well executed. 2. If it is, whether it is well executed as a revo- 
cation, because by the statute it ought for this purpose to be segned im 
presence of the witnesses. By the lord chancellor Hardwicke: As tothe 
‘former question, if this had been res integra, it would have been a 
ey of doubt with me; but it is res edjudicata, and must now be 
taken as decisive. All the cases where an attestation by 3 witnesses, 
at different times, is held good, are authorities in point; for they must 
all be founded upon the proof of this very fact, the acknowledgment 
of the testator that it was his hand-wiiting. Tt could not be a different 
execution before each witness, for then there would be 3 executions, 
and the act would not be complied with, as it requires 3 witnesses to 
‘one execution: and as to the sea/ing,—putting any thing on the seal, 
| | as 
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asa finger, animo signandi, is good enough. But he seemed to think 
that sealing was not sigmiag within the statute, contrary to the odzter 
opinion in Lemain and Stanley. (3 Lev. 1.) As tothe 2d, he said, that 
the words signed in the presence of 3 witnesses, refer to the next pre- 


ceding words [other writing] only, and, not to a will or codicil; and so — 


it was determined (3 Mod. 218.) in the case of Hoyle and Clarke. 
Where a man may have by him two or more wills, the latter thereof 
overthrows the former; but the republication of a former will revokes 
one of a later date, and establishes the first again. Black. Com. 2 vol. 
502. So that what was before rendered void, becomes valid by the 
new publication. But the following case carries the principle further, 
where it is determined that the cancelling alone of a 2d will revives and 
gives effect to the first will wzthout any refublication. | 
H. 10 G. 3. Glazier v. Glazier. This cause had been tried at the 
assizes, and a verdict given for the plaintiff, the heir at law, against 
the detendant, who was devisee in 2 wills. It now came before the 
court, upon a motion, on the part of the defendant, for a new trial; 
which was opposed by the counsel for the plaintiff, who argued that 
both wills were revoked; and, consequently, their client took as heir 
at law. ‘The question turned upon the revocation of the ist will, by 
making the 2d. The 1st will was not cancelled. The 2d was can- 
celled by the testator himself. Both wills were in the testator’s cus- 
tody at the time of his death. The counsel for the plaintiff, the heir 
at law, argued, that the 2d will was a complete instrument at the time 
when it was executed. ‘That it clearly proved the testator’s intention 
of revoking the former: and that the execution of it was as much 
a revocation of the former, as if he had thrown the former into the 
fire. (hat the preservation of it was merely accidental, and of no 
consequence. That it had been already totaily extinguished, so that 
it could never revive. That as it had never been. republished, it re- 
mained a mere nullity; and that no,subsequent event could hinder the 
execution of the 2d will from operating as a revocation of the former. 
The 2d will was, therefore, the testator’s only subsisting will, so long 
as it remained uncancelled. And when he thought fit to cancel and 
destroy it, it is manifest that he meant to die intestate, and that his 
heir at law should take... If a woman makes a will, and then marries, 
her prior will is thereby revoked; and shall remain so, although she 
should immediately become a widow. ‘They cited a case of Ashburn- 
hamand Bradshaw; and also the case ex parte Hellier, 3 Atkyns, 798; 
where Sir George Lee gave sentence, that the execution of a/ad will 
is a revocation of a 1st, though the 2d be afterwards cancelled; and 
that the cancelling the 2d did not set up the 1st; which, they said, 
‘was the same point, only that it was personal property: And this sen- 
tence was affirmed by the delegates. They denied the 2 cases of Eggle- 
sten and Sfeke, and of Oxyons and Tyrer, to be like the present case. 
The former is only, that a 2d will shall not revoke the ist, if the ad 
is not good in law, but void. The latter is, that a 2d will, devising 
lands to the same person, and revoking all former wills; and this 2d 
will subscribed by 3 persons, but not in the testator’s presence, shall 
not revoke the former will, so as to let in the heir at Eaerghnaiels 
as. se 
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sel on the other side, beginning to speak, were stopped by lord Mans- 
field, who said the case was so plain as to render it unnecessary to 
proceed. He observed, with regard to the case ew farte Hellier, that 
Mr. Atkyns only reports what passed in chancery. Tere might be 
other circumstances appearing to the ecclesiastical court, which might 
amount to a revoeation of a will of personal estate.. Here the testator 
has, by both wills, devised the lands in question to the defendant. 
His cancelling the ad is a declaration, that he doth not intend that to 
stand as his wil. Doth not that speak, that his ‘rst: will shall stand? 
If hé had intended to revoke the ast will when he made the od, it 
must have operated as a declaration that the defendant-should not take. 
But that could not be his intention; because he devises to the defendant 
by both. A will is ambulatory till the death of the testator. Tf the: 
testator lets it stand till he dies, it is his will.- If he does not suffer it 
to do so, it is not his will. Here he had two. He has cancelled the 
ad: It has no effect, no operation; it is as no will at all, being can~ 
celled before his death.. But the former, which was never cancelled, 
stands as his will. Burr. Mansf.2612. 1 P. Will. 344. Note ¥. 4 edit. 
Making a second will is not in itself a revocation of a former and 
still. subsisting will: and if a subsequent will, either virtualiy or exe 
pressly revoking a former will, be destroyed, the former, if subsisting, 
isskevived "Coty! 91,992: ts 
A subsequent will (though the jury find it to contain a different dis- 
position from a former, if the particulars of that difference be un- 
known) is no revocation ofa former will. Harwood v. Goodright. Cow/. 
87.63 Will ag7. | a 
And if the jury do not find wherein the difference consists, between 
a former and a latter devise, the court cannot presume it. Cow/. gt. 
A will revoked by a subsequent will, but not cancelled, is re-esta- 
blished by cancelling the subsequent will, Doug. 40. — att 
But where there was a devise of lands to one, and afterwards the de- 
visor, by a will duly executed and attested, devised the lands to another, 
who was a papist; it was decreed, that both the devises were void: for 
though the latter was void as a will, yet it was good as a revocation. 
Si AbR BG Caso77T, ' ers ‘ Bilt oies 
A change merely of the legal estate, from one trustee to another, is 
not a revocation of the will of cestuz que trust. Doug. 691. ~ 
It cannot be lajd down as a general rule, that the turning of a legal 
estate into an equitable one, will not be a revocation of a will, 1 Wols. 
Se | . bo 
But a will which will pass /ersonal estate, is not a sufficient revoca- 
tionsof a former will, whereby a real estate is devised. Comyns, 491. 


- And although the statute says, that no will in writing, concerning 


personal estates, shall be repealed by word of mouth only, except the 
words be put into writing, and read to and allowed by the testator, and 
proved to beso done by 3 witnesses; yet where a man, by will in writ- 
ing, devised the residue of his personal estate to his wife, and she dying, 
he aficywards, by a nuncupative codicil, bequeathed to another all 


that he had given to his wife, this was resolved to be good: for by 
the death of the wife, the devise of the residue was totally void; and 


the 
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the codicil was no alteration of the former will, but a new will for the 
residue. 1 Aédr. Cas, Eq. 408. | 

If the will concerns only personal estate, it will not be amiss to use 
tthe formality of republishing it, though more slender evidence will be 
sufficient forthe purpose. : 

Also, the statute hath not taken away revocations of wills by ad of 
law; as if the testator afterwards make a feoffment, or do any other 
act inconsistent with the will: but such revocation remains as before 
the statute. Carth. 81, 

And even, if the testator re-purchase the land, (after having first de- 
vised it, and then conveyed it away,) yet the will stands revoked by 
such conveyance. Gil. on Wills, 101. 

It is certain, that ifa man seised in fee, devises, and afterwards con- 
veys away the same, by any legal conveyance whatever, and takes back 
again a new estate; this is a revocation of the devise. Determinations 
in cases of revocations of wills have always been favourable to the 
heir at law. 1 Wils. 310. | 

If a man, seised in fee, devises, and afterwards makes a settlement 
con himself for life, remainder to his first and other sons in tail, without 
trustees to preserve contingent remainders, the fee is in him until a son 
is born; and if no son be ever born, the fee will never be out of him. 
There can be no doubt, but this would be a revocation of his will, 
theugh no son were ever born. The case of lord Lincolu v. Rolls, isa 
strong case to this purpose. 1 Wiis. 312. 

- A common recovery suffered by tenant for life, with remainder to 
trustees to preserve contingent remainders, remainder to the same 
tenant for life, in fee, is a revocation of a will. 3 Wils. 6. 

An implied revocation of a will may be rebutted by parol evidence, 
_ Doug. 38. ; 

A will, revoked by implication, may be republished by reference to 
it, in an instrument attested according to the statute of frauds and per- 
juryrns Doug ..94.% 

Tf a man devises lands to one and his heirs, and afterwards mortga- 
ges the same lands to another for years or in fee; though a mortgage 
in fee is a total revocation at law, yet in equity it shall be a revocation 
fro tanto only, 1 Abr. Eg. Cas. 410. ' 

' And the reason is, decause a mortgage is not considered as @ conveyance 
of the estate, but only as a charge upon it; being merely a security, and 
in the consideration of equity carries only a chattel interest; the 
creditor gains nothing real; it affords no dower, and goes to execu-~ 
tors. Sparrow and Hardcastle, May Gy 2548 3) AERO 8a) eee 

But if lands be devised to one in fee, and afterwards mortgaged to 
the same devisee; this is a revocation zz toto, being inconsistent with 
the devise: but if the mortgage had been to a stranger, it had been a 
revocation guoad the mortgage only. Prec. Cha. 514. 

For it hath been admitted to be a setted rule in chancery, that where 
a testator devises his lands in fee to one, and after mortgages it in fee 
to another, and then dies before the principal and interest is paid, this 
is not a total revocation of the will, but quoad the mortgage only, or as 

far as the mortgage; and the devisee shall have the equity of redemp- 


tion. 1 Salk. 236, 258. 
| There 


= 
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‘Fhere must be an inconsistent disposition in the whole, or in part, 
of the latter devisee to revoke the former; and if in part, it is a revo- 
cation in part only. Cows. go. 

Where a testator, seised in fee, afterwards leases, for lives or years, or 
mortgages, or conveys to pay debts; these are only revocations pro 
tanto, and shew particularly how far the testator intended to alter his 
will, by drawing the line exadtly. 1 Wils. 310. rteh 

One having, by will duly attested, devised all his lands to trustees, i 


trust to sell, Sc. and out of the interest of the monies arising by such 


sale to pay an annuity to his wife, legacies to his children, &c. after- 
wards obliterates, interlines, and alters all the bequests, without attesting 
such alterations, &c. and without republishing his will, It was held, 
that the devise to the trustees to sell was not revoked. Sutton v, Sutton, 
Cows. 812, 814. ie | 

If a mortgagor devises the mortgaged premises, and afterwards pays 
off the mortgage, and the mortgagee conveys the legal estate to a trustee 
in trust for the mortgagor; such a transfer of the legal estate shall not 
operate as a revocation of the will. Doug. 684. i 

If a man, seised in fee, devises it to one in fee or for life, and after- 
wards makes a /ease to another for years; this, even at law, shall not 
be a revocation but during the years. For the testator’s intent does not 
appear further than during the term of years. 1 Rolls Abr. 616. 

So if a husband, possessed for 40 years, devises it to his wife, and 
after leases the land to another for 20 years, and dies; this lease is not 
any revocation of the whole estate, but only during the 20 years, and 
the wife shall have the residue by the devise. Jd. . 
- Though in case a person has devised lands to one and his heirs, and 
afterwards leases the same to him for a certain term, to commence 
after the devisor’s death, this is a revocation of the whole estate. [d. 

But where a man, seised of a lease for lives, devised it, and afterward 
surrendered the old lease, and took 2 new one to him and his heirs for 
3 lives; it was decreed, that this renewal of the lease was a revocation 
of the will as to this particular. For by the surrender of the old lease 
the testator had put all out of him, had divested himself of the whole 
interest; so that there being nothing lett for the devise to work upon, 
the will must fall, and the new purchase, being of a freehold descend- 
able, could not pass by a will made before such purchase. 3 P. Will. 
1663 (£90, ) ges 

June 10, 1743. Sir Thomas Abney and Miller, The testator, by 
his will, devised all his college leases which he then held of Magdalen 
college, to Mrs. Burton his mother, to be sold by her immediately after 
his desease, and ordered the money arising by such sale to be distri- 


~ buted according to the diregtions of the said will. Some years after 
making the will, he surrendered the college leases devised by it, and. 


accepted 2 new leases of the premises; but one of them was not sealed 
with the college seal till after the death of the testator. Lord Hard- 
wicke decreed, that the lease actually renewed after the will made, was 
a revocation of the devise; but otherwise as to the lease not perfected 
for want of the college seal. 2 Atk. 593. § New. Abr. 527. 

' And thus it hath been lately determined where a leasehold estate was 


ae 


specifically 
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specifically given and surrendered by the testator, after having made 
his will. Hone and Medcraft, 1783. Bro. Cha. Rep. 261. 

But where the testator devised all and singular his leasehold estate, 
and afterwards renewed a lease; it was held by tord Hardwicke, clearly, 
that this leasehold estate passed by the will: for that this is not a spe- 
cific legacy, but only an enumeration of the several particulars of the 
personal estate, but yet isa general devise of the whole. 3 4ré. 190. 
~ Though a covenant or articles do not at law revoke a will, yet if 
entered into for a valuable consideration, amounting in, equity to a 
conveyance, they must consequently be an equitable revocation of a 
will, or of any writing in nature thereof. 2 P. Will. 624. 

Lord Mansfield said, in the case of Heylyn v. Heylyn, that the report- 
ers were very inaccurate in saying that a thing is so or so in equity. 
Now there is no republication in equity that is notsoin law. Butthe 
expression zz eguity is very likely to mislead students, and make them 
imagine there is a distinétion. Cowf. 132. 

A woman’s marriage is alone a revocation of her will. Td. 

Marriage alone is a revocation of a will of land made by a woman. 
Doug. 34. 

A man made a will, and appointed one (who was no relation): to 
be his executor. He afterwards went abroad, where he became a 
governor of one of the plantations, and sent over for an English 
woman of his acquaintance, whom he married and had children by; 
and died, without an actual revocation of his will. Yet it was deter- 
mined, that this total alteration of his circumstances was an implied revo- 
cation. © P. Will. 304, Eyre and Eyre. Guilb. on Wills, 9. 

Marriage, and the birth of a child, amount to a revocation of a will, 
if it is of all the testator’s land. Doug. 38. 

So in the case of Lugg and Luge, M. 8 W’. Before the delegates. 
One being single, made his will, and devised all his personal estate. 
Afterwards he married, and had several children, and died without 
other will or disposition. It was ruled, that there being such an altera- 
tion in his estate, and circumstances so different at the time of his 
death from what they were when he made the will; here was room 
and presumptive evidence to believe a revocation, and that the testator 
continued not of the same mind. 2 Sa/&. 592. L. Raym. 441. Black. 
Com. 2 vol. 502. / ; 

If any ferson, making a will, shall afterwards marry, and die, leav= 
ing issue; it shall be deemed and taken to be a revocation of such will. 
§ 10, No, 1582, 2. 492, Pub, Ads. 

London, December 27, 1792. Wednesday a case, which the court 
of King’s Bench considered to be of great importance, was solemnly 
argued and determined, . 

It came before the court upon a special verdict. 

The facts were these. A man made a will while he was single. 
He afterwards married, and his wife became pregnant, in consequence 
of which he expressed an intention to alter his will; but before he could 
carry his intention into effeét, he died, and after his death the child, 
with which his wife was pregnant, was born. bs 

The question for the opinion of the court was, whether the marriage 
and pregnancy was an implied revocation of the will? 


or 
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After counsel were heard on both sides, the court were unanimously 
of opinion, that a marriage and pregnancy, where the child was born 


in the life-time of the husband, amounted to a constructive revocation 


of any will he might make previous to his marriage, ‘The learned 
judges also were clearly of opinion, that the same doétrine applied to 
the case of a posthumous child. ‘The will was of course revoked. 
And in the case of Brown and Thomson, T. 1702. ‘The lord keeper 
was of opinion, that alteration of circumstances may be a revocation 
of a will of lands, as well as of a /ersonal estate, notwithstanding the 
statute, which doth not extend to an implied revocation. 1 dér. Cas. 


Eq. 413. 


. CHAP. VIL. Of the Probate of Wills. 
1. THERE shall be ordinaries appointed in the several districts of 


this state, to be chosen by the senate and house of representatives joint- 
ly, by ballot, in the house of representatives, who shall, within their re- 
spective districts, exercise the powers heretofore exercised by the ordi- 
nary. § 24, Constitution of South-Carolina, passed 1778. 

All other officers shall be appointed as they hitherto have been, until 
otherwise directed by law: (cm which clause ordinaries are included.) 
§ 2, Art. 6. Constitution of South-Carolina, passed 1799. 

The powers and authorities heretofore used and exercised by the 
ordinaries of the distriéts where county courts are established, shall be, 
and the same are hereby vested in the judges of the county courts. 
§ 5, No. 1492, Pub. Adts, fr. 433- ‘pe De enn’ 
" "The late ordinaries of the several districts where county courts are 
established, are directed to deliver up all the records in their respective 
offices, to the clerks of the pieas of the several circuit courts in the said 
distriéts respectively; and to which said records every person may have 
recourse, when, and as often as they may think proper, upon paying 
1s. for each and every search or examination: and the ordinary refus- 
ing, or wilfully neglecting so to do within 6 months after the order of 
the county court served on him, shall be liable to the penalty of £ 50, 
to be recovered in any court of record, for the use of the county 
whose order he may have disobeyed or neglected as aforesaid. § 13, 
No. 1524, Pub. Acts, fp. 454. . | aii 

Justices of county courts, and the ordinaries of the several districts 
wherein no county courts are established, may grant letters of adini- 
nistration and probate of wills, § 1, No. 1582, f. 4915 Pub. Adts. — 
If any person shall bargain or sell any office, or deputation of any 
office, or any part thereof; or take any reward, promise, covenant, 
bond, or other assurance to receive any profit, directly or indireétly, 
for the same, or to the intent that any person should have or enjoy the 
same; which said office shall in any wise concern the administration or ex- 
ecution of justice; he shall forfeit all his interest therein, and right of 
nomination thereunto: and he who shall give or pay, or make such 


promise or agreement as aforesaid, shall be disabled in the law to have 


and enjoy the same; and such bargain shall be void. But acts done 
By 


% 
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by such officer so offending, before he be removed, shall be good i in 
law. § 1, No. 650, 4. 146, Pub. Ads. 

Any offices) In Dr. Trevor’s case, H. 8 Fa. It was resolved by the 
opinion of the justices, upon a reference to them by the lord chan- 
ceilor, that the office of chancellor, register, and commissary in the 
ecclesiastical courts, are within this statute; which statute being made 
for avoiding of corruption in officers, and ive the advancement of per- 
sons more worthy and suflicient to execute the said offices, by which 
justice and right shall be advanced, shall be a. most benefi- 
cially to suppress corruption. 12 Co. 78. Cro. Fa. 27 

Or deputation of any ofice.| In the case of Cull iford a fees Cardonell, 
H. 8 W. ‘The defendant was made deputy to the plaintit in his 
office, and gave bond to pay the plaintiff half the profits. On putting 
the bond in suit the defendant pleaded this statute. But the determina- 
tion of the court was, that such bond is not within the statute, because 
the condition is not to pay him so much in gross, but half the profits, 
which profits must be sued for in the principal’s name; for they belong 
to him, though out of them a share is to be allowed to the deputy for 
_his service. But inthe case of Godolphin and Tudor, M. 3 4x. where 
the deputy was to have the fees, and in consideration thereof was to 
pay £200.a year, and save the principal harmless, this was declared 
to be within the statute. And it was held by the court, that where 
an office is within the statute, and the salary is certain, if the principal 
make a deputation, reserving a lesser sum out of the salary, it is good: 
so, if the profits be uncertain, arising from fees, if the principal make 
a deputation, reserving a sum certain out of the fees and profits of 
the office, it is good: For in these cases the deputy is not to pay unless 
the profits rise to so much. And though a deputy, by his constitution, 
is in place of his principal, yet he has no right to the fees; they still 
continue to be the principal’s ; ; so that as to him it is only reserving a 
part of his own, and giving away the rest to another. But where the 
reservation or agreement is not to pay out of the profits, but to pay 
generally a certain sum, it must be paid at all events; and such bond 
is void by the statute. Gids. 980. 2 Sal. 466, 468. 

If a person, having spiritual jurisdiction, assign to another, for his 
salary, a certain sum, so that he answer to his principal for the whole 
profits, this is lawful; but if the other be to retain the whole pro- 
fits to himself, and answer to his principal a certain sum, this is unlaw- 
ful. Lind. 282. 

He shall forfeit all his interest therein.] In the case of Sir Arthur 
Ingram, M. 13 Fa. It was resolved by the lord chancellor Egerton, 
and Coke chief justice, to whom the king had referred it, upon con- 
ference with the other justices, that the disability here intended is such, 
that the person is utterly disabied, during life, to take the same office, 
although that afterwards becomes: void by the death of any other, and 
anew grant be made to him. 3 dust. 164. 

2. It the testator shall have a mansion-house, or known place of 
residence, his or her will shall be proved in the court of the county, 
or before the ordinary of the distriét, in case age are no county courts, 
where such house is or place of residence was; but if the testator had 

ho 
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no such place of residence, and lands are devised in the will, it shall be 
proved in the court of the county, of before the ordinary, as the case 
may be, where the lands lie; or in one of them, where there are lands 
in several counties: and if the testator had no such place of residence, 


and there are rio lands devised, then the will shall be proved either in . 


the county where such testator died, or where the whole or greatest 
part of his or her estate shall be. § i2, No. 1582 /. 492, Pub. Adts. 

Whenever the ordinaries of those distri€ts where there are no county 
courts shall be appointed executors of any persons within their juris- 
diction, and shall chuse to take on them the execution of such will, 
they must prove it before one of the judges of the common. pleas, 
who may also, in cases of administration, grant letters thereof to such 
ordinary as shall apply for the same. No. 1557, 2 4725 Pub. Adts. 

By the statute of the 4 An.c. 16. W, hereas great trouble and expence 
is frequently occasioned to the widows. and orphans of persons dying intestate, 
to monies or wages due for work done in her magesty’s yards or docks, by 
disputes happening about the authority of granting probate of the wills and 
letters of administration of the goods and chattels of such person ; for the pre- 
wenting thereof, it is enacted, that the power of granting probates of the wills 
and letters of administration of the goods and chattels of such jrersoms, 25 hereby 
declared to be in the ordinary of the diocese, or such other persons to whom the 
ordinary power of probate of wills or granting letters of administration do 
belong, where such persons shall respectively die; and that the wages or fay 
due from the queen to such persons, for work done in any of the yards or docks, 
shall not be taken or deemed to be bona notabilia whereby to found the guris- 
dition of the prerogative court. § 20. een RR 

3. A caveat'is a caution entered in the ordinary’s court, to stop 
probates, administrations, and such like, from being granted without 
the knowledge of the party entering it. : , 

By the common law, a probate, administration, or the like, contrary 
to a caveat entered, shall stand good: in the eye of which law the ca- 
veat is said to be only a caution for the information of the court; but 
that it doth not preserve the right untouched, so as to null all subse- 
quent proceedings, because it doth. not come from any superior. 2 
Bac. Aor. 404. ae 

4. A citation is asummons issued by the court of ordinary, to con 
vene all persons before him, to objeét to the probate of a nuncupative 
or other will, or to the granting of administration to some particular 
person who has applied for the same, or upon the entering of a caveat 
by any person, that he should appear and support his caveat on some 
particular day. : eit 

The citation therefore ought to contain, 1. The name of the ordi- 
nary. 2. The court from whence such citation issued. 3. An ap- 
pointed day and place, when and where the parties must appear. 4. 
"The cause why the citation issued; and, 5. (if the citation was applied 


for} The names of the party at whose instance the citation is obtained. 


By a constitution of Otho, it is directed, that if the person to whom 
the citation is committed shall not be able to find the party, he shall. 
cause the letters to be publicly read and expounded on the Lord’s day, 
or other solemn day, in the church of that place where the deceased 
usually 
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usually dwelt, during the'celebration of mass; which form still conti- 
nues to be practised in this state. 

The clergyman who reads: the citation in any public place of wor- 
ship, usuaily tests the same before he returns it into the ordinary’s court. 
Inthe ety of Charleston the citation is read in that place of worship 
which the deceased usually frequented, and not in the Episcopal 
churches exclusively: im the country generally in the parish church ; 
and, where there is no clergyman, by some respectable magistrate, at any 
public meeting of the inhabitants of the parish where the deceased 
resided..0 ee Rabe oS 

No citation can he issued after probate of a will; nor can the ordi- 
nary review his former probate. But if the will has been proved only 
in common, form, then upon application it must be reviewed. 

s. By the statute of the 25 G. 2. c. 6. for'avoiding doubts concern- 
ing who shall be deemed legal witnesses to wills (which is inserted 
before under the head concerning the qualification of the witnesses)—~ 
“ Whereas in.some of the Britisn colonies or plantations in America,’ 
“t theract of the 29°C. 2.has been received for law, or * acts of assem- 
“ bly have been made whereby the attestation and subscription of wit- 
“¢ nesses to devises’of lands, tenements, and hereditaments, have been 
“required; therefore, to prevent doubts which may arise in relation 
“to such attestation, it is enacted, that this ac? shall extend to such of 

“the said colonies and plantations, where the said ad of the 29 C. 2. is 
“¢ by adt of assembly made, or by usage received as law; or where by a 
“of assembly or usage the attestation and subscription of a witness or wit- 
“ nesses are made necessary to such devise; and shall have the same force 
“t and effect in the construction of, or for the avoiding of doubts upon, the 
“said adis of assembly, and laws of the said. colonies and plantations, as 
“ the same ought to have in the construction of, or for the avoiding of doubts 
“* ufon the said ac? of the 29 C. 2. in England.— Providéd, that no devise 
“or legacy shall be made woid by this act, unless the will whereby such 
“* devise or legacy shall be given, shall be made after March 1, 1753.” 

. After'the 29th September, 1732, the houses, lands, negroes, and other 
hereditaments and real estates, situate, or being within any of the said 
plantations belonging to any person indebted, shall be liable to, and 
chargeable with all just debts, duties and demands of what nature or 
kind soever, owing by any such person to his majesty, or any of his 
subjeéts, and shall and may be assets for the satisfaction thereof, in’ 
like manner as real estates are, by the law of England, liable to the 
satisfaction of debts due by bond or other specialty. 5 G.2. 0.7. Pub. 

, Laws; fi. 250. ce he RRA UR) 

- An exccutor who takes no beneficial interest, is a competent wit-’ 
ness to prove the testator’s sanity. Doug. 1 at. , 

. Ifa person interested execute a surrender or release, he is an admis-» 
sible witness, although the surrenderee, &c. should refuse to accept 

- such surrender or release. Jd. . ma'ey 
\. Itis no objection to an executor’s testimony, that he may be liable 
toactions as executor de son tort. Id.136..- ~ mi eum 
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An estate in the plantations is testamentary, and assets to pay debts < 
for if the executor hath goods of the testator in any. part of the world, 
he shall be charged in respect thereof. 6 Co. 46. 2 Ventr. 358. 

A question naturally arises here, “ whether executors and administra~ 


tors ought not to make a return (in their inventory of the property of 


« a deceased person,) of the lands belonging to such person ; since they 
are assets in the hands of such executor or administrator, for the: 
“ payment of debts?” : | 
6. Wills only concerning goods and chattels are under the cogmi- 
zance and direétion of the ecclesiastical laws. | Giés. 463. 
_ And the probate of testaments concerning, lands only, and no goods 
contained therein, ought not to be in the spiritual courts and if there 
be a suit to compel to have the probate of such testaments, a prohibi~ 
tion lieth. Cre. Car. 396. 

But where a will is concerning lands and goods, and so is a mixt 
will, the probate thereof shall be entire in the spiritual court, and 
ought not to be of parcels; but the probate of the will for the land 


-will not prejudice the heir; for itshall not be evidence at the commor 


law; nor the witnesses being there examined, shall-such examinations 
be given in evidence at the common law. Cro. Car. 396. 

And where a will doth contain in it lands and goods; generally, the 
courts temporal will not grant a prohibition to stay the probate there~ 
of for thé whole: but if in a special case, it be alledged that the testator 
was of non-sane memory, or the like, a prohtbition will be granted: © 
for the whole, For if the spiritual court should be suffered to proceed, 
and prove the will there, and allow it there, for the personal estate, it 
would be an evidence to induce the jury, upon a trial at law, to pass 
for the wiilas tothe lands andtenements; E.12 7, Egerton and Eger- 
ton roy. Jace 340.4 a | : 

But it appears requisite by the 12 §, No. 1582, 4. 492, Pub. Ads, 
6 that a will shall be proved in the court of the county, or before the ordinary 
“ auhere the lands lie, if lands are devised in the will.” And again, by the 
4.§ of the same act, “ If any will in writing shall contain devises of reat 
“ estate, and also legacies of goods and chattels, and such will cannot be 
“ proved so as to pass the real estate, the same shall not, for that cause, be 
% void as to the bequests of the goods and chattels. lag cg gael 

7. Buta devise of a personal estate is not looked upon to: be of any 
effect until probate is made of the will by the executor ; neither can 
an executor or other person give a will in evidence, concerning a per~ 
sonal chattel, without producing the probate; for this will Is no will 
until it has received a sar€tion, or an allowance of it in the spiritual 
court; for they are to judge whether it be a will or not; and the tem- 
poral courts are not to look upon it as a will till probate be made : 
And in an action of trover for goods which a testator gave to his sister in . 
his life-time, brought against his executor for them, who would have 
given in evidence a former will, to have shewn that he had no power 
to give those goods; this was refused, because he ought to have produced 
the probate. Chawnter and Chaunter, 1708. Viner. Executors, A. a. 20. 
_. Anda probate obtained in the ecclesiastical court cannot be set aside 
in any other court either of law or equity. In the case of Barnesly ane 
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Powel, Aug. 5, 1748; a probate of a forged will was obtained in the 


ecclesiastical court, by a fraud upon the piaintiff in procuring his con- 


sent to such probate; and by the like -means a decree in the court of 


exchequer was obtained to establish the said will as to the real estate. 
Upon these facts being disclosed, and a bill filled in chancery, an issue 


avas directed to try the validity of the will at law, which the jury found 


to be forged. And the question was, what -could now be done, espe- 
cially with respect to the personal estate; and the decree in the exche- 


quer likewise standing in the way with respect.to the real estate. Lord 
Hardwicke said, as to the decree in the exchequer, the same having 


been obtained by fraud, though he could not set it aside, yet he could do- 


cree that no use should be made of it. 


As to the personalty, undoubted- 


ly the jurisdiction of wills of personal estate belongs to the ecclesiasti- 
cal court, according to the rules of which court it must be tried, not- 
withstanding that the will is found forged by a jury at common law by 


examination of witnesses; which is sometimes unfortunate, causing 


different determinations: norcan this court helpit. Butin the present 
case his lordship decreed, that the defendant should .consent in the ec- 


clesiastical court to a revocation of the probate; and though he would 
not then decree the defendant a trustee of the personal estate, lest it 


might create some jealousy of infringing on the ecclesiastical court, 
yet he decreed an account of the personal estate to be taken, and the 
same to be paid into the bank for the benefit of the parties intitled. 2 
REEBOK. Omit eo etna Ad Sepicial home cran: | 
- §. He that is named executor cannot be precisely compelled to 
‘stand to the will, and undertake the executorship, unless he have al- 
ready meddled with the goods of the testator as executor; for then, 
he is not.only to. be-compelled to perform .the office of anexecutor, but 
also, if he should refuse, and the ordinary commit the administration 
unto him, this refusal is void, and he shall be charged as executor. 
Swin. 384. Giesnit 

Therefore, if the executor named in the testament resolve not to 
stand to the executorship, but to refuse the same; then must he be- 
ware that he.do not administer the goods of the deceased as executor; 
for having once administered as executor, he may at any time aiter be 
compelled to undergo the burden of an executor, and also may be 
sued as executor by the creditors of the testator; though he cannot sue 
others as executor, for that he hath not the will under the ordinary’s 


seal. 


Swin. 469. 


And a person is thea said to administer as executor, so as thereby he 
may be compelled to stand to the executorship, when he doth perform 
those acts which are proper to an executor; as to pay the debts due by 
the-+testator, or to receive any debts due unto the testator, or to give 
acquittances for the same, with other such like acts. Swin. 469. 

But if a man do those acts which are not proper to an executor, he 
is not said to have administered as executor to the effect as aforesaid ; 
as to feed the cattle of the deceased, lest they should perish; or to take 
into his custody the goods of the deceased, to the end they may be safe 
from being stolen or purloined; or to dispose of the testator’s goods 


about the funeral: 


for these be deeds of charity common to every 


christian, 
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christian, and not peculiar toan executor. “Likewise, to make an in- 
ventory of the goods of the deceased, is not to administer as executor 5 
or to deliver to the wife her convenient apparel; or to take the testa- 
tor’s horse and ride him, or to use him as his own, supposing him not 


to be the testator’s, but his own; or to take the goods of the testator by 


his lawful gift. And generally, whosoever is a mere trespasser entereth 
-on the goods of the testator, whether it be to things living, as horse, 
Kine, sheep, or dead things, as pots, pans, dishes, converting the same 


_ to his proper use, and not. to the use ‘of the testator, as to the payment 


of the testator’s debts or legacies, doth not adininister as executor. 
Swit. 471,472. he 

Howbe sit, in these cases and such like, svionbdved (hie to be ats 
nen executor, administering of his own wrong, the most safe course 

, not to meddle at all, but utterly to abstain from all manner of use of 
He testator’s goods; and namely, let him beware that he do'not sell 
any goods, or ‘kill any cattle of the deceased, ° Swin.A7ay ae 

_ Further, although a person hath not meddied with the goods. of the 
testi ator, and is therefore not compellable; -yer, f a legacy be left to him, 
he may a com: velled to stand to the executor ee or else to lose hes leg sa 
Gils. 469. 

“This doctrine of forfeiture of a legacy; by an executor, fie not quiae 
lifying, 1s, I apprehend, ‘not applicable to ‘this country. In England 
the legacy left tocthe executor is intended as some compensation to 
him for the trouble he would have in administering the goods of- the 
testator; but with us provision is made by law for the payment of the 
-executor; testators, therefore, being cognizant of this law, and. leaving 


a legacy to their executors, must intend them an additional benefit to 


the per centage the law allows. § 12, No. Whe. ys 2033 ; and: § on Ne 


1582, fs 496, Pub. Ads. 


The refusal to take upon him “ executor ‘shife cai nnot be 2 aad only : 


but it must be entered and recorded ia court. Sin. a. 443. EGE 
And when an executor hath oncé administered, he. canton after-. 


-wards refuse to prove the will, and take upon him the executorship§ 
and, in that case, the ordinary ought not to accept such a refusal, but 


to compel him to prove the will, and take upon him the executorship. 


Yet, if the judge doth admit one to administer, not 
having been formerly refused, itshallstand good. Sw. a. 443. 

g. Anexecutor of his own wrong is such as takes upon him the oft 
fice of an executor by intrusion, not being constituted by the testator or 


-deceased, nor (for want of such constitution) dale oe by the ia 


dinary to administer. Went. 171. ) 
iia ieee takes upon. himself to act as executor, Stehisnaé any sass 

‘authority, (as by the intermeddling with the goods of the deceased, and 

many other transactions) he is called an'executor of his own wrong, and 


“is liable to all the trouble of an executorship, without any of the profits 


or advantages: but merely doing aéts of necessity or humanity, as 


locking up the goods, &c, as mentioned in the preceding §.8, art. 4, _ 7 


will not amount to such an intermeddling’ as will. charge'a man as aid 


tod of his own wrong. 2 Black. Gomi 5o04. °° 


sae aman gets goods of an intestate into his hands aiter administration 
uf ‘§ i “4S 


ap 
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is a€tually granted, it doth not make him executor of his own wrong 
but if he gets the goods into his hands before, though salintsetstion 
be granted afterwards, yet he remains chargeable as a wroneful 
executor, unless he delivers the goods over to the;administrator betore 
the adctio brought, and then he may plead plene administravit. 1 
Salk. 314. 

"An executor of his own wrong cannot bring an action; for he can- 


not shew the testament containing his hat he ought. Br. Ad- 


ministrator 8. 
Neither can he retain for his own debt or setae Mo. 527. Poth. 
T2 ba 


But he. ptiose Himeel¥ liable to the action, not only of the right ex- 


ecutor, but also to the suits of the testator’s creditors; yet only so far 
as the goods which he so wrongfully administered amount unto. Swin. 339. 
Harr. Justin. 87. Viner. Lxecutors. E. a. 4, 5. 

 Sovalso, it is said, he shall be sued for Aegacies, as well as a lawful 
executor. Noy, 13. 

In all aétions by creditors against such an officious intruder, he 
shall be named executor generally. 5 Ref. 31. For the most obvi- 
ous conclusion which strangers can ine ot his conduét, is, that he 
hatin a will of the deceased, wherein he is named get but hath 
not yet taken probate thereof, 12 Mod. Zig 
~ But if he doth lawful a&s with the goods, as paying of debts in 
their degrees, it shall alter the property against the lawiul executor; 
as ifhe pay just and honest debts, the rightful executor shall not avoid 
that payment. It is true, the rightful executor may maintain against 
him an action of trover: but he shall only recover in damage so much 
as the wrongful executor hath misapplied. By Holt chief justice. 

12 Mod. 4yte SO ELE © . 
~ But Mr. Wentworth is of opinion, that albeit such payment shall 
stand good as against other creditors, yet it is not good as against the 
rightful executor or administrator: for then any stranger might usur 
the office of executor, and take from him that liberty and election to 
prefer which creditor he will in first payment; yea, might take from 
the executor power to pay himself before others, in case » there were a 
debt due to him, which would be unreasonable. Went. 182. 

And as he himself is liable to the suit of the lawful executor, credi- 
tors, or legatees; so also, in case of his death, are his executors or ad- 
ministrators liable, by the: statute of the * 30 C. 2. c.. 7: Although 
in other cases, a personal wrong dieth with him that did it. ~ And al- 
though he hath obtained probate, | yet, if upon appeal sucheprobate 
shall be annulled and made void, aéts done by tn sen heath the ap- 
peal, shall not be good.” As in a case, JZ. 5 In the common 
pleas. An aétion was brought by the plaintiff, as executor, for money 
due from the defendant to his testator. ‘The defendant pleads, that 
another person was appointed executor to the testator, and proved 
his will, and that he the defendant had paid him part of the money in 
satisfaétion of the aor. and that the said person, on reccipt thereof, 


discharged 


-* In force here. See pe 84, Pub. Laws 5 j and ne verbatim into the 32 §, Noo 
1582 P+ 495, Pub. Tavis 


con 
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f 


“Ret eee Pee Se EL OR 
BO Te Eee OAL Tee 


166 WILLS. Probate, 


discharged the defendant. The plaintiff replied, that the probate 
granted to the other person was afterwards, upon appeal, annulled by 
Sentence in the ecclesiastical court, and the will by which he was 
made executor, adjudged to be forged, and the will by which the 
plaintiff is appointed executor, allowed. On demurrer, the question 
was, whether payment to one who was executor de fatto, and had 
probate of the will, was good to bind the rightful executor, And 


‘the court gave judgment, that it was not. And by Trevor chief 


justice: Aw executor derives all his authority from the testator himself ; 
and, as executor, without any thing more, he has the power of disposing of 
the estate of the testator, of releasing a debt due to the téstator, and the 
like. True it is, before an adtion brought, a probate 13 necessary ; but that 
is only requisite to ascertain the court that the plaintiff is executor, and 
has a right to bring his action; not to give the plaintiff any title or in- 
terest to the estate of the testator. If the testator appoints no executor, 
or dies intestate, the administrator is appointed by the ordinary, and 
derives his authority from him; and therefore, if administration 1s 
granted, all acts by him, as long as the administration continues 
in force, are good, and even though it be afterwards repea led.— 
But there isa difference taken (6 Co. 18.) when an administration 1s 
repealed upon a citation, or upon an appeal. If it is upon an appeal, 
which suspends the administration, all acts after such suspension are 
void: Ifit is repealed upon a citation, all the acts of the administra- 
tor, till the repeal, are good; for by the citation the grant of the adimi- 
nistration is not suspended; therefore, if the administration be repealed, 
all aéts done by an administrator which a rightful administrator might 
have done, shall be allowed, for in them he acted in the place of the 
rightful administrator, But it is otherwise in the case of an executor; 
for the probate of the will gives no authoriry at all to him; and there- 
fore, if he is not the rightful executor, he has no authority; and it 
would be unreasonable, that a person who has no authority should 
dispose of the interest of another. The rightful executor has not only 
a trust or authority to administer the goods of the testator, but also an 
§nterest annexed to the trust. And therefore, the praperty of all the - 
goods, after administration, is completely vested in him. And con- 


sequently, the disposition by another person, of the goods .of the tes- 
tator, or release of his debts, is a disposition of the interest of the right- 
ful executor, and therefore such disposition doth not bind him. And 
this case is not like the case of an officer, who officiated without legal 
authority, as the deputy of the deputy of a steward; for rightful acts 
done by him are good: for he is an otticer de facto, and in the im- 
mediate and open execution of his office, and the parties did not know 
whether he had authority or not.—And he said, in this case of an ex- 
ecutor some mischief indeed may possibly happen; but it would bea 
more general inconvenience, if a wrongful executor should be allowed 
to dispose of the right and interest of a rightful executor. Comyns, 150. 
Anenym. / | ! “taylan ae 
An administrator of his own wrong is chargeable with the debts of 
the deceased, so far as assets came to his hands; and, as against credi- 


tors in general, shall be allowed all payments made to any other cre- 
ea ditor, 
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ditor, in the same, or a superior degree, himself only éxcepted: And 
though, as against the rightful executor or administrator, he cannot 
plead such payment, yet it shall be allowed him in mitigation of da- 
mages; unless perhaps, upon a defictency of assets, whereby the 
rightful executor may be prevented from satisfying his own debt. 2 
Black. Com. 507. . : 

10. Where there are divers executors named in the will, and some 
of them do refuse, and others of them prove the testament; they who 
refuse may after, at their pleasure, administer, notwithstanding such 
refusal before the ordinary. 9 Co. 37. Bacon’s Use of the Law, 1616 
Perkiat2. 

And this is what is called a double probate; which is in this man- 
ner; The first that comes in takes probate in the usual solemn form. 
Afterwards, if another comes in, he also is to be sworn in the usual 
manner,* and a certificate, to the following effect, under the hand, 
but not the seal, of the ordinary, is given to him. 


oA day of O€tober, in the year of our Lord 
‘¢ of ordinary. 

“¢ T do hereby certify, that C. D. did this day qualify as an executor 

“ of the last will and testament of E. F. late of the parish of » de- 

‘ceased.’ 


. lm the, court 


district.” 


- And the same form is observed, and a similar certificate given, if there 
are more come in afterwards and qualify. 

_ For notwithstanding their refusal at first, they still continue execu- 
tors; and at any time during the lives of their companions, they may 
prove the will, they may pay debts, make releases, and they must be 
joined in all suits where the co-executors are plaintiifs, because they are 
all privy to the will; but not where they are defendants, because the 
plaintiff in the aétion is not bound by law to take notice of any but 
those who have proved the will. Swi. a. 444. 

_ For the king’s courts have always used to allow the probate of some 
of the executors, to enable them all to sue actions: so that the probate 
of the testament doth not give to them any interest or title either to things 
in aétion or in possession, for they have all their title and interest by 
the testament, and not by the probate; but yet, without the probate, 
the judges allow them not to sue aétions. 9 Co. 38. 

_ It is holden, that he which did refuse the executorship, cannot assume 
that office after the death of his fellow executor. Swin. 326, 418. 

_ But in the case of Howse and Lord Petre, Dec. 19,1700. Before the 
delegates: The common lawyers held, that if one executor refuseth be- 
fore the ordinary, and the rest prove the will, yet, at common law, he 
who refused may, at any time, come in and administer; and though he 
never a¢ted whilst his companions were living, yet, after their death, he 
shall be preferred before any cther executor made by a co-executors 

rd Eh _ although 


“© C.L. ordinary for 


r 


-* The ordinary in England gives a probate to each executor, and an engroffment 
of the original will. Surely this is a more eligible mode and as no law forbids it, 
i¢ might be adopted in the courts of ordinary here. 


J 
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although the civilians held, that by their law the renunciation was ye: 
remptory. r Salk, git 
it. If aman maketh two executors, and dieth, and one of ‘hoi 
proveth the will in the name of them both, against the will of the other; 
this is not any administration for him vibe consented not to the pro- 
bate: but he may plead xe ungues executor ; for the probate maketh him 
not executor, if ne doth not administer. 1 Roll’s Abr. ‘QrBg 44 
12. Swinburne says, when all the se al named in the testament 
do refuse, it is lawful for the ordinary to commit administration, and 
to annex the will to the letters of administration; and the administra-. 
tors shall have action, and may administer the goods of the deceased, 
as if he had died intestate; and their authority or act done is good fait 
effeCtual in the law in the mean time, until the executors undertake 
the execuiorship; for then the ordinary may revoke the administra- 
tion beiore by him committed. Swin. 3 380, 383. 1 Roll’s Abr. go7. ia 
So also, if a man make an executor, but this is not known, or is 
concealed; the ordinary may grant administration, and this shall be, 
good un stil the other prove the will. 1 Roll’s Abr. 907. : 
And so, in like manner, if the person be disabled to be rane 
or no executor at ali be named in the will. Swam. 380. 
But (lord Coke says) if they all refuse before the ordinary, and an 
ordinary commit administration to another, there they cannot admini- 
ster afterwards. Ca 7s 
. And by lord chancellor r? aloot, in the case of Rodinson and Pett, E. 
1734. Where there are two executors, and one renounces, he is still: 
at liberty, whenever he pleases, to accept of the executorship; other- 
wise, if both renounce, and the ordinary commits administration: to 
another.” 3 P. Will. 261. 
When any person shall make a will in writing, without appointing 
any executor therein, or such executor shall refuse to qualify; the court: 
where such wil shall be proved, shall grant letters of administration, | 
with the will annexed, to such person as would have been entitled. 
thereto if the deceased had died intestate. § 11, No. I sg fis 4925 
Pubs Ads, ) 
This is a material alteration of the ale: law; for, in che dangiGeia will 
if the executors refuse, or if there are no execiitor’s; the adriihisagen 
must be granted in the same manner as if the deceased had died wholly 
intestate, by the 16th § of this aét: whereas the rule has hitherto been, an 
that the administration should be eranted to some one of the foe S 
generally to the residuary legatee. F Hal 
13. Kegularly [ihat is, by the civil law,] testaments ouahe te: be in- 
sinuated to the otizcial, or commissary of the bishop of | the: diocese, Ne 
within 4 months next after the testator’s death. Swim a. 447. | 
There is no precise time fixed, by the laws of this country, for the ~ 
insinuaticn of a will tothe ordinary: but the rule laid down by the civil’ 
Jaw may, perhaps, be generally adopted.. Nevertheless, to oblige. a 
person to. prove a will, the 1 7th § of No. 1582, enacts, that ifany per-' 
son, having in possession the will of a deceased person, shall neglect to oH 
produce thie same to he proved, process, as for contempt, shall j igue ge 
from the court where such will ought to be PUNE? and the pewom oa 


shall. 
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shall be fined and imprisoned until the will shall be delivered up. 
Pree 0b. Aer a Py ah ane : 

~ Although there is mo express power given to the ordinary under this 
last-§,° as is given to the ecclesiastical courts in England, by 21 H. 8. 
6.5. 't0 convent before him the persons named executors, to frove the will, or 
fefuse acting thereunder; yet I apprehend, that the ordinary, from the 
nature of the case, and from the reason of the thing, and to enable him 
to. commit any-person for neglecting to produce such will, must be 
vested with the power of issuing citations and summonses upon such 
@ccasions. Be tae 3 ea eee NOPE 

. Exectitors may pray time to advise-before they consent to qualify; 
and the ordinary may grant, in the mean time, letters ad colligendum 
bona techom 1 realise of ge tog. Iie Gee , 7 
iq. And the executor, for goods of the testator taken fron him, ‘or 
a trespass done upon the lease land, or a distraining or impounding of 
goods or cattle, may maintain, before the will be proved, actions of 
plevin, or detinue: for these actions arise upon the exe- 


trespass, or re 
cutor’s own possession. “Went. 34. 
- But before the proving of the will, an executor cannot maintain 
a suit or action of debt, or the like; andthe reason is, for that therein 
he must shew forth the will proved under the seal of the ordinary. 
Went. 34. . ee By, Bes ; 
And; in general, an’execttor is a complete executor before probate, 
to all purposes but bringing of actions; so that he may release an ac- 
tion, assent to a legacy, may be sued, may alien, or otherwise inter- 
_meddie with the goods of the testator. ~1 Salk. 301.” 
-- For, by administering, the executor hath accepted of, and taken upon 
him the whole administration before the probate; and is thereby en- 
titled 'to receive all debts, due to the testator; and all payments made to 
him-are good, and shall not be defeated, although he should die and 
never prove the will. 1 Sa/k. 306, 307. - seal 
. Also, the executor may, in convenient time, after the testator’s death, 
_ enter into the house descended to the heir, for the removing and taking 
away of the goods, so as the door be open, or at least the key be in the 
door; and this seemeth to be understood of the door of each room. 
For although the door of entrance into the hall and parlour be open, 
the executor cannot by that justify the breaking open of the door of 
any chamber, to take'the goods there; but only may take those in the 
‘yooms which be open.» And this seemeth to be proved by the case 


of the chest with evidences; which, it is said, the executor may take, ~ 


and put out the deeds, delivering them to the heir; that is to say, the 
chest being unlocked. Now, a chamber or other room within the 
house locked, is an inclosure of better respeci than a chest. But, if 
the goods be not removed within convenient time, the heir may distrain 
them as damage feasant.. Went. 92. ati ch es ae 
Ts. Fa. Siodden and Harvey. Vrespass: Upon demurrer, the case 
was; lessee for life of a house and pasture-lands dies; his executors suf- 


fer his cattle to go there for six days atter his death, and then removed 


them; and in trespass, justify for that time; averring, that in that time 
beige! cated a f } Z Oo 
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of 6 days, they could not procure any other land or place to put in the 
cattle. “Whereupon it was demurred. And whether that were a con- 
venient time to remove them was the question. And the court seemed 
to incline; that 6 days is but/a convenient time for the removing of 
their cattle; and the law allowsa convenient time for their removing,. 
especially it being averred, that they had not any other place to remove 
them unto. But for a fault in the plea, wherein he pleaded a lease of the 
house, but not of the land in the declaration mentioned, it was adjudg~ 
ed for the plaintiff. Cro. Fa. 204. sree . . 
In like manner, the executor, before probate, may be sued for the 
debts of the testator, unless he refused the executorship in due. manner, 
so as administration may be granted, and so there may be somebody 
suable for the testator’sdebts. Wentw. 36. - ir ice Olle | 
So; a bill for discovery of effeéts may be brought before probate + 
as in the case of Dulwich college and Johnson, H. 1688. A bill for a 
discovery of the personal estate was brought before the will was proved, 
the will being controverted in the spiritual court. And this was plead-> 
ed to the bill; but over-ruled: a discovery being for the benefit of all 
persons interested, and necessary for the preservation thereof. And 
such discoveries have often been ordered; pendente lite in the spiritual 
courte 2 Vera: 49. i . 
And in the case of an administrator, a court of equity will allow 
of a bill brought by an administrator before administration is aétually 
taken out: as im the case of Fell and Lutwidge, February 3, 1740¢ 
The widow brought a bill for recovery of the effects of her late hus- 
band, and did not take out administration till after the bill brought. 
It was objeéted, that the bill was brought too early. By the lord chan- 
cellor Hardwicke: It is very true, that this would have been an ex- 
ception in an adtion at law; but it is not so to a bill brought in this 
court. And the exception was over-ruled. Bernard, Cha. Ca, 320. 
16. On the other hand, (inasmuch as the executor, though he may 
be sued, and pay debts, and release an action, yet cannot Aave an action, 
before probate) the ordinary is douad to prove the will; and if the exe- 
cutor accept, and desire probate, and is refused by the ordinary, a 
writ will go from the temporal courts, to compel him to proceed to 


=) . e as 
probate, where the will is not controverted. Gids. 469. 


But if the validity of the will is contested, it is a sufficient answer | 
by the ordinary to a writ of mandamus, to return, that a suit is depend- 
ing before him. concerning the same, and not yet determined. Bar. 
Mans. 22956 ig when 
16. The manner and form of proving téstaments,; is of two sorts: 
the one is called the vulgar or common form; the other is termed the 
solemn form, or form of law. Swia. 448. Beads Ue 
The vulgar or common form is more compendious or brief than the 
other: for aiter the death of the testator, the executor presenteth the tes-+ 
tament to the judge; and in the absence, and without citing or calling 
of such as have interest; produceth witnesses to prove the same; who 
testifying upon their oaths viva voce; that the testament exhibited is the 
true, whole, and last testament of the party deceased, the judge doth 
f : s . thereupon 


h 
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thereupon (* and gometimés upon lesser proof) annex his probate and 
Seal to the testament, wh¢reby the same is confirmed. Swiz 448. 

If a will is not properly executed and attested by witnesses, where 
the deceased wrote the same himself, before it can be proved in the 
ecclesiastical court, it is requisite that his hand-writing be proved by 
an affidavit of two disiaterested persons: or if another person wrote 
it, that the writing or will produced is the will of the deceased. And 
if there should be material interlineations or alterations made in a will 
not of the testator’s own hand-writing, an affidavit is also required of 
some person to prove, that such were made by the testator’s direction. 
Lovelass, Explanation, ft. 10. 

A testament of chattels written in the testator’s own hand, though 
it has neither his name nor seal to it, nor witnesses present at its pub- 
lication, is good, provided suificient proof can be had that it is his 
hand-writing. Godolph. f.1.¢.21. Gilb, Rep. 260. 

And though written in another man’s hand, and never signed by the 
testator ; yet, if proved to be according to his instructions, and approved 
by him, it hath been held a good testament of the personal estate. 
Comyns, 4525 35 4- | | 

It is not necessary to the proof of a written will, that the witnesses 
hear it read, so as they can depose that the testator declared before 
them, that the self-same writing now produced is or was his last will 
and testament. God. O. L. 66. 

in 1 P. Will. 741, it is said, that in proving a devise of lands, the 
proper way is, that the witness should not only prove the executing 
the will by the testator, and his own subscribing in his presence; but 
jikewise that the rest of the witnesses subscribed their names in the 
testator’s presence: and so one witness proves the full execution of the 

But in the case of Townsend and Ives, May 9, 1748; at the rolls: 
_A bill was preferred by the legatees to have the real estate sold for the 
payment of their legacies, which were charged thereupon, against the 

heir at law of the testator, who is an infant, and to have the will esta- 
blished. There were 3 witnesses to the will, all now living, but only 
one has been examined, who proved the execution of it, and the at- 
testation of the other 2 witnesses. But Fortescue master of the rolls, 
refused to establish the will, without the examination of all the witnesses ; 
for it isa rule, that all the witnesses, if living, must be examined to 
prove the will: Besides, the heir at law is, in this case, an infant; who, 
if of age, has a right to cross-examine all the witnesses. And as no 
admission of this sort can be received for an infant, this court must 
protect his right, and therefore must insist upon all those requisites 
which he would have a right to insist upon if he were of age, and ca- 

pable of making a defence for himself. 1 Wilson, 216. — 
~ So in Ogle and Cook, Dec. 10, 1748: Upon a bill for establishment 
of a will and performance of the trust, it was objected, that only 2 
| fe) 


® By which I fuppofe he means, the oath of the executor or adminiftrator alone, 
Or in cafe of the death or abfence of the witneffes, or if there are no witnefles to 
the will, by the oath of difinterefted perfons, who can prove the handawriting of 
the teflator, agreeable to the dottrine of God, Wipe 1NFRA« 
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of the witnesses to the will were examined, and some account ought 
to be given why the 3d was not, as that he could not be found, or the 
like. Lord Hardwicke held it necessary to the slslicinnent of a 
will; for if, after the decree, the heir at law. should controvert it, the 

court would order an injunétion: nor did he care to make a precedent 
to the contrary; for if this other witness were called, he might say 
something material against itz .and therefore, ordered it to stand over 


4 till the 3d. was, examined. 1 /¢2.,.07.7. \ 

| EG UES) OM Croft and Pawlet. Ona trial at, bar in ejeétment, Oe 

| defendant made title under a will, the attestation of which was in 
. these words; signed, sealed, Wablished, and declared, as and for his last | 
/ will and testament, in the presence of us, A, B, and C. The will was i 


in 1723, and the witnesses were all dead, and their hands proved in 
common form. But then it was objected, that this was not an execu- 
tion according to the statute; and the hands of the witnesses could 

only stand as to the facts they had subscribed to, and signing in the. 
presence of the testator was not one. But the court, on the authority 
of a case in the common pleas, said it was evidence to be left toa jury 
of a compliance with all circumstances. And a verdi& was given 
for the will. Str. 1109, ! 

Generally, by the civil law, the testimony of two, witnesses is re= 
quired; and if , in the probate of a will, the testimony of one witness.is 
disallowed in the ecclesiastical court, a ‘prohibition lieth not: for. that 
court having jurisdiction of the matter, hath it also as to the manner 
of proof and proceedings. 2 Roll’s Abr. 300. clea 

But Dr. Godolphin says, where there is no controversy « or dispute 
touching the will, there the single oath of the executor alone Is sut= 
ficient for the probate thereof in common form. God.O..L. 65. 

When the testament is to be Brora in form of Jaw, it is requena: } 

j | that such persons as have interest, that is to sayy the widow and next 
of kin to the deceased, to oo the, administration of his goods 
ought to be committed if he had died intestate, are to be cited to be 

b present at the probation and approbation of the testament; in whose 

iV} presence the will is to be exhibited to the judgé, and petition to 

\ be made by the party which preferreth the will, and enacted for the. ee 

ie receiving, swearing, and examining of the witnesses upon the same, 

ay tk and for the publisning or confirming thereof: whereupon witnesses — 

Via are received and sworn accordingly, and are. examined every one of 

them secretly and severally; not only upon the all egation or articles 

made by the party producing them, but also upon interrogations mi- 3 

nistred by the adverse party, and their depositions ‘committed to writ- 

ing: afterwards the same are published; and in case the. proof be | 

sufficient, the judge doth, by his sentence or decree, pronounce for the i 

validity of the testament. Swin. 448, 449. | i 

__ Which difference of form in proving the will, worketh this ‘ee | 

sity of effeét; namely, that the executor of the will proved in the ab. 

sence of them which have interest, may be compelled to prove the 

same again in due form of law; and if the witnesses be dead in the mean 

time, it may endanger the bileole testament, , especially if 10 years*be 

past since the pt robution, whereby necessary solemnitics are pt resumed 
: ta 


‘ 
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to have been observed: whereas, the testament being proved in form 
of law, the executor is not to be compelled to prove the same any 
more; and although all the witnesses afterwards be dead, the testament 
doth still retain its full force, Sw. 449. - 
But probably this word ¢ez in figures may have been mistaken for 
thirty; for Dr. Godolphin says, the will being proved only in com- 
mon form, it may be questioned at any time within 30 years next after, 
by common opinion, before it work prescription. God. O. ZL. 62. 
' And this proving of the will in solemn form, ts for the most part at 
the instance of some person who desireth to invalidate the same: In 
which case his proctor, at the time of exhibiting the will, ought to 
accept the contents thereof so far forth as it maketh for the benefit of 
his client; otherwise, if any legacy is given to him in the will, he shall 
lose it, for his general impugning of the will, 1 Ougéz. 21. 

And in such case, where an executor hath been cailed to prove the 
will by witnesses, and hath fully proved it; if the party who caused 
him to do this shail not, after publishing the attestation, except against 
the will or the witnesses, nor propose any matter to hinder the pas- 
sing of sentence for the validity of the will, the judge doth not usually 
condemn him in costs: But otherwise it is, if he shall propose such 
matter and fail in the proof; for then he will be condemned in costs, 
at least from the time of such proposal. 1 Ought. 20. | 

Where an executor hath the greatest part of the goods of the deceased 
bequeathed unto himself, and ne doubteta, after the witnesses shall be 
dead, that the wife or children, or other kindred of the deceased, will 
contest the validity of the will, he may cite them in special, and all 
others pretending interest in general, (and so is the usual practice,) 
‘to see the will proved by the witnesses; which being done, the will 
shall not be set aside afterwards, (provided there hath been no irregu- 
larity in the process,) when the witnesses are dead. 1 Oxght. 20. 
~ It appears then, from what has been said above, that in England the 
oath of the executor is suificient to prove the will za common form; and 
that it is necessary that the next of kin, or such persons to whom the 
administration of the deceased person’s goods would have been com- 
mitted if he had died intestate, are to be cited to be present at the pro- 
bation of the testament, to constitute a proof ix solemn form, or form of 
Jaw. But the practice which has prevailed in this state, is, that the ex- 
ecutor, upon producing the will to the ordinary, shall prove the same 
by the oath of one of the witnesses thereto; or if they be dead, or absent 
from the state, by the oath of other disinterested witnesses; and not by 
the oath of the executor or administrator with the will annexed. But 
although that this is the common form here, yet, in case of a will being 
contested, the proof of the will must of course be in solemn form. 

Where the executor is infirm, or lives at a great distance, the ordi- 
nary is authorized to grant a commission to some respectable persons 
in the neighbourhood, to administer the oaths, and perform the other 
requisites tor granting probate of the will. So also in the granting of 
administrations. § 1, No. 748, /..201, Pub. Adis. . 

But the act of 1789 seems very unadvwisedly to have taken this power 
from the ordinary as to administrators; for it enacts, that every admi- 
; ‘ nistrator 
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nistrator shall take the oath i ofen court. § 21, No. 1582, p. 493, 
Pub. Ags. 

17. Swinburne says, if a testament be made in writing, and after- 
wards be lost by some casualty; yet if there be two witnesses [that is, 
in the case of goods and chattels, ] which did see and read the testament 
written, and do remember the contents thereof, these two witnesses, 
so deposing of the tenor of the will, are sufficient for the proof thereof 
in form of law; so that they be otherwise as well i in respect of their 
sxill as of their integrity, greater than all exception, and specially some 
other likelihoods concurring therewithal to make their testimony more. 
credible. Swin. 45a. 

If any person applying for letters of administration on the estate and 
effects of any person deceased, will not swear that such deceased made 
no will, consistent with the knowledge or beliet of such person so ap- 
plying ‘for such administration, in manner as directed by law to be 
sworn, but will make it appear, upon oath, that such deceased had 

nade a will, which cannot be found by such person so applying; and 
that such person, applying for such administration, verily believes the 
said will to be lost er destroyed, together with the causes and reasons 
for such belief; the ordinary, or person empowered to grant admini- 
stration, and to whom such application is made, may grant such let- 
ters of administration to the person so applying for the same, during 
such time as the said last will shall be so lost, and until the same shall 
be found, and duly proven according to law, and no longer: provided, 
that all affidavits to be made of the oss or destruction of any last will 
and testament, whereon to ground an application for letters of admi- 
nistvation, pursuant to this law, shall be made before, and. taken in 
writing by the person to whom such application is made, and signed 
by the parties swearing; and sworn to, shall be filed and recorded in 
the office of such person granting such administration. No. 1 1995 § 
%, Pub. Laws, f. 290. 

If an executor proves a will of a personal estate, wherein one of the — 
legacies is forged, the executor in such case hath no remedy in equity; 
but ought to have proved the will, with special reservation to that le- 
gacy. Plume and Beale. 1 Peere W. 388. 2 Vern. 8,17. In which 
case, the forgeries are to be decreed against in the ecclestastical court, 
and the will engrossed without them, and so annexed to the probate. 

i8. You AB do swear, that you will produce to, shew and inform 
the appraisers that shall be appointed by the ordinary, all and singular 
the goods and chattels of the said C D, deceased, as already have, or 
shall, before the day of making the appraisement, come into aa hands, 
possession or knowledge. 4. 4. 1745. 

Every executor or administrator, with the will annexed, at the time 
of proving the will, or granting administration, shall take the follow- 
ing oath. J do eee swear, that this writing contains the true last will 
of the within named A B, deceased, so far as I know or believe; and that 
{ will weil and truly execute the same, by paying, first the debts, and then 
the legacies contained in the said will, as far as his goods and chattels will 
thereunto extend, and the law charge me; and that I will make a true and 
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perfect inventory of all such goods and chattels. So hela me God. § 29, 
No. 1582, p- 493, Pub. Acts. oy 

1g. A testator having thought the executor appointed by him a 
proper person to be entrusted with his affairs, the ordinary cannot ad~ 
judge him disabied or incapable; neither can he insist upon security 
from the executor, a3 the testator hath thought him able and qualified. 
1 Salk, 299. 0 


Yet the court of chancery, where an executor is considered as a 


trustee, if he becomes insolvent, will oblige him to give security before. 


he enters upon the trust. 2 New. Abr. 377. 

_ And an executor may be compelled to give security for paying a 
legacy; as where £1000. was devised to a person to be paid at the 
age of 21 years; and upon a bill exhibited against the executor, sug- 
gesting a devastavit, and praying that he might give security to pay the 
legacy when due, it was decreed accordingly. 1 Cha. Ca. 121. | 

So where the testator devised £ 800. to an infant, to be paid by his 
executor when the infant should attain the age of 21 years, and the in- 
fant, by his guardian, exhibited a bill, that the executor might give se- 
curity for the payment of the money; it was accordingly decreed. Law 
of Ex. 187. 

_ And if a person, possessed of a lease for years, devise that his execu- 
tors, out of the profits thereof, shall pay to every onc of his daughters 
£20. at their fullage; the executor may be sued in the spiritual court 
to put in security to pay the legacies; and as this being to issue out of 
a chattel, no prohibition shall be granted. 1 Roll’s Abr. 28. 

But where a legacy was given to a grand-daughter, to be paid at 21, 
or marriage, and if she died before either of those contingencies hap- 
pened, then to go over to another; Lord Hardwicke was of opinion, 
that as the legacy was devised over, nothing vested in the grand-daugh- 
ter till one of the contingencies should happen; and therefore she was 
not entitled to have it secured. 1 Ark. 505. 

20. If an executor becomes non compos, then the spiritual court 
may commit administration. 2 New. Abr. 376. 

_ But if the executor becomes bankrupt, it is said the ordinary cannot 
grant administration to another. 1 Salk. 299. : 

21. ‘The administrator, with the will annexed, shall enter into bond, 
with good and sufficient security, to be approved by the court, ina 
sum equal to the value of the estate at least; the condition of which 
bond shall be in form following, to wit: 
Lhe condition of this obligation is such, that if the above bound C D, ad- 


ministrater (with the will annexed) of the goods, chattels and credits of 


E F, deceased, do make, or cause to be made, a true and perfed inventory 
of all and singular the goods, chattels, and credits of the said deceased, 
which have or shall come to the hands or fossession or knowledge of the said 
CD, or into the hands o possession of any other fersons for him, and the 
same so made, do exhibit into the said court of ———, at such time as he 
shall be thereunto required by the said court, and the same goods, chattels 
and credits do well and truly administer, according to law, and make a 
just and true account of his adtings and doings when by law required; and 
Surther, do well and truly pay and deliver all the legacies contained and 


specified 


chs. 
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specified in the said will, as far as the said goods, chattels and credits will 


extend, and the law require; then this obligation to be void, or else to re- . 


main in full force. WWiich bond shall be made payable to the justices 
of the county court, and their successors, and recorded in the clerk’s 


office; or to the ordinary of the district, as the case may be; and may 


be sued,@rom time to time, by any person injured by the breach thereof, 
until the whole penalty be recovered; and the damages sustained being 
assessed on such suit by the verdi&t of a jury, may be levied by exe- 
ecution, and paid to the party for whom they were assessed. § 20, No. 
1582, £493, Pub. Adis. : eblaattes APRs 
“In the case of Folkes and Docminique, T. 13 G. 2. where the exe- 
cutor was under the age of 17 years, ‘the court allowed a bond given 
by the administrator with the wiil annexed, during the minority of the 
executor, to be good at common law, and not obtained by coercion. 
ofr. L137. che Ra aA 
22. Every executor or administrator shall, upon oath, be bound to 
produce and shew to the appraisers that shall be appointed by the ordi- 
nary for that purpose, or any 3 or more of them, all-and singular the 
goods and chattels of the said testator or intestate, as have ‘or shall 
come into their, or cither of their hands, possession or knowledge; and 
within 60 days after such his or her qualification, shall cause to be made 


‘a true and just appraisement, fon oath, of all and singular the eoods: 
] ? fe) 


and chattels aforesaid, and exhibit, or cause to be exhibited, the said 
appraisement, certified under the hands of any 3 or more of the appraisers 
aforesaid, into.the*secretary’s office in Charleston, within go. 
such qualification; together with a full and perfect inventory of < 
singular the rights and credits of the said testator or intestate, whether 
the same be in ready money, judgments, bonds or other specialties, or 
notes of hand; together with a list or schedule of the books of account 
of such testator or intestate person, and the number of pages in such 
books; to which books all parties concerned shall, at all convenient’ 
times, have free access; and every such executor and administrator shall 
be chargeabie with the real value of the goods and chattels in the said’ 


inventory contained, and with so much of the said credits only as he .. 


shall, after due ‘and proper diligence, recover and receive, in like manner, 


as executors and administrators are made chargeable by the common or 
statute law of England. § 1, No: 748, 7. 201, Pub. Ads. ioe 
_ When any will shall be proved, or application is made for admini- 
stration of the estate of any person dying intestate, the court shall di- 
re& the executors or administrators to make out an exaét inven ‘ 


veutory and appraisement shall be returned to the next court to be held 
in the county, or to the ordinary of the distriét, in cases where there 
are no county courts, within such time as the ordinary shall limit: and 


if the goods lie in several counties, the court having jurisdi¢tion; shall. | 


order appraisement, and appoint appraisers, in each; which, when made, 
shall be transmitted by the appraisers to the court where the -will was: 
recorded, or administration granted. §13, No. 1582, [+ 492, Pub. 
ee The 
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| 23. The appraisers shall be allowed 4s. and 8d. each, by the day; 
Ahilst employed in appraising any estate; to be paid by the executors 
or administrators; which expence shall be allowed them in the settle- 
ment of their accounts. § 14, ld. : | 
No appraiser; that shall hereafter be appointed to appraise any testa- 
tor or intestate’s goods and chattels, shall enter upon that office before 
they shall have taken the following oath before a justice of peace, who 
is hereby empowered to administer the same. You 4 B, CD, and 
E FB, do swear, that.you will make a.just and true afpraisement of all and 
singular the goods and chattels (ready money only excepted) of GH, deceased, 
as shall be produced by IK, the executor (or administrator) of the estate of 
the said G Hl, deceased; and that you will return the same, certified under 
your hands, unto the said I K, executor (or administrator) within the time 
prescribed bylaw. § 7, No. 748, p; 202, Pub. Adts. 
24. If the willis a written one, the oficer before whom it is proved, 
Assues his probate and warrant of appraisement, under his hand and 
seal, to the executor or administrator, with the will annexed, and gives 
him a copy of the will, certified under his hand: and in case of nun- 
cupative wills, the evidence produced should be reduced into writing; 
eid vecordedy: (/ iors 0.2 | | 
The probate being now complete, the ordinary makes a minute 
thereof in a book kept for that purpose, in the following words: * ; 
“ day of ———, in the year of our Lord ————; jroved the last will 
“¢ and testament of CD, late of the parish of ———., planter, deceased, by 
6¢ the oath of A B, one of the subscribing witnesses to the same: at the same 
“ time qualified I K and L; M, executors.” 


25. he will is recorded in a book kept for that purpose by the or- 
dinary ; at the end of which record is inserted, /roved before CL, Esq; 
ordinary of ———- district, the ———— day of ———., in the year of our 
Lord ———-; And the warrant of appraisement and letters testamen+ 
tary are likewise recorded: 

_ Formerly all wills, warrants of appraisement; and inventories, were 
lodged in the office of the secretary of state in Charleston; but since 
the great alteration which has taken place in this jurisdi@ion; by the 
erection of the county courts, the ordinary for the district of Charleston 
still lodges those wills there which come into his possession, though 
not required by law so to do; and the ordinaries of the other distriéts 
aad clerks of the several counties; retain them in their own hands: but, 
_ according to the aét of 1745, the appraisement and inventory should 
still be lodged in the secretary’s office in Charleston. ; 

_, The clerk of every county court, or ordinary of the several districts, 
shall, once in every year, in the months of January and February; return 
into the secretary’s office of the state, a list of all probates and admi- 
nistrations granted in their respective courts within the preceding year; 
which shall express the date of the certificate of probate, or letter of 
administration; name of the testator or intestate, names of the execu- 
tors or administrators, and their securities, and penalty of their bond ; 
which lists shall be carefully filed, those of each county and district 
separate from the rest; inthe said secretary’s office. § 22, No. 1582, 
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The ordinaries of the distri€ts of Charleston, Georgetown, ard? 
Beaufort, who shall qualify as executor or administrator to any decease: 
| record in their several offices the last wills and testaments. 
on which they shall respeétively so qualify; and the probates thereof, 
and letters of administration, and all other proceedings in cases testa- 
mentary and of administration, in the same manner as is practised with 


person, shal 


respect to cases 
have been recor 


£ 4,735 Pub 


where they may not be interested, after the same shall 

ded in the office of the clerk of the district where such 

will shall be proved, or administration granted as aforesaid.. No. 15.575. 

; AES. a 
26. The probate o 


2 


f a will, or a copy of the will out of the register 


of the spiritual court,"are not to be allowed as evidence in the case ob 
lands. Dike and Polhil. L. Raym- 744. | | 
H.7G.2. Morse against Roach and others. In the chancery: Be~ 


fore the year 1718, the method was to deliver out a will of land, to - 


be proved at trials, or on commissions, upon security. Since that, the 
registers have refused to deliver out the will, but insist upon being. 
paid for attending with it; and where it was wanted at a distance, their 
demands did run very high. In this case an order was made (upon 
producing three precedents, ) that it should be delivered out on security s 
it being a bill brought by creditors and legatees, who were not likely 
to suppress it. Sv. ee 3 

Nov. 235 1739. 
at Bullonge; and proved here in common form, and deposited in the 
prerogative court of Canterbury. One of the witnesses resided at 
Bullonge. On a bill brought to perpetuate the testimony to the said 


will, it was moved, that the register of the prerogative court, or the — 


g6r. r 


Frederick and Aynscombe. A.will was executed 


record keeper, might be ordered to deliver out to the defendant the 
original will, on his giving a reasonable security to return the same, 


after the examination of the witness at Bullonge. And it was direéted - 


by the lord chancellor Hardwicke, that the defendant should be at li- 


berty to take out a commission to examine his witness at Bullonge; 


and it appearing that the defendant was the only devisee who could 
¢laim any real estate under the will, he ordered the will to be delivered 
out by the proper officer to a person to be named by the defendant, 
on his giving security, to be approved of by the prerogative court, to 
return the will in three months. He said, if the defendant had not 
been the sole devisee of the real estate, but there had been other per- 
gons under the will interested in it, and they had refused their consent, 
he would not have made this order; because the taking a will out of the 


kingdom is different from any former cases, they having gone no further 


than ordering them to different parts of England. 1 Atkyns, 627. 

But the act of assembly, passed in 1721, enaéts, that an attested copy 
of all records, signed by the keeper of such records respectively, shall 
be deemed and allowed for as good evidence in the courts in this pro- 
vince, as the original could or might have been, if produced to the 
said courts: and also all testimonials, /rodates, certificates, and other in- 


struments under the great seal of this province, or any of the other go- 


vernments in America, bishop of any diocese, lord mayor of London, 


er mayor or ‘chief thagistrate of any town corporate in Great-Britain, 


Ireland, 


Sd 
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dreland, or any of the plantations, or elsewhere, or under the court 
seal of any court of judicature, or under the sign manual and notarial 
‘seal of any notary-public of any of the places aforesaid, shall be like- 
wise deemed and allowed to be good evidence in any of the courts of 
judicature in this province. § 40, Ne. 464, 7.117, Pub. Ads. 

_ The clerk of the court before whom the will shall be proved, or ad- 
ministration granted, on the application of the executors or admini- 


- strators, shall give to them a true copy of the order of such court re- 


specting such probate or administration, certified under his hand, 
which shall be sufficient to entitle them to maintain actions for the re- 
covery of possession of the estate therein mentioned. § 18, No. 1582, 

Full faith and credit shall be given in each state to the public ats, 
records, and judicial proceedings of every other state: and the congress 
may, by general laws, prescribe the manner in which such aéts, records, 
and proceedings shall be proved, and the effect thereof. § 1, art. 4, 
Const. United States, ae py ehiee 

27. he seal of the ecclesiastical court {as to goods and chattels,) 
doth authenticate the will, and is not to be contradicted; because, as 
there is no way in the temporal courts to prove the will relating to 
chattels, it must go on in the spiritual court, and the determination 
aust there be final. For the temporal courts cannot make a judgment 
concerning the will, contrary to what was made in the ecclesiastical 
court; and therefore, if a probate is shewn under the seal of the ordi- 
nary, they cannot give in prccnce that the will was forged, or that 
another person was executor; but they may give in evidence that the 
seal was forged, or that there were bona notabilia, because it is not in 
«contradiction to the real seal of the courts; but it adinits the seal, and 
avoids it, And since the ecclesiastical court hath now the probate of 
wills settled by custom, the temporal court cannot prohibit them in 
their inquiries, whether the testator was compos mentis or not, or whe- 
ther the will be revoked or not, because that is necessary for authenti- 
cating the will. Szr, 671, 672. : 

And by Holt chief justice; the judge ef the spiritual court is the 
only proper judge to determine the validity of wills for things personal, - 
and therefore the probate is undeniable evidence to a jury: and he said 
he remembered a case in the tine of lord chief justice Kelyng, where 
an executor brought an action, and at the trial produced the probate, 
and the defendant’s council offered to prove that the supposed testa- 
tor died intestate; but Kelyng chief justice told them, that the probate 
was eyidence uncontrovertible; and with him concurred the other 
judges; and so it hath been always held since. LZ. Raym. 262. 

But yet it is held, that if the probate of wills and granting admini- 
strations be traversed or denied in the king’s courts, and issue joined, 
that the ordinary did not commit administration to such a one, or that 
the testament is not proved before the ordinary, or that he whose 
will is proved before the ordinary died intestate, or that he of whose 
goods administration is granted, as if one intestate made a will; in’ 
these and the like cases it is held, that certificate shall not be made by 
the ordinary, but that it shall be tried by jury: apd the reason ae 
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for it is, that the probate of wills and granting administration original, 
ly did not belong to the ecclesiastical cognizance, but were given to, 
them of later times; and that, therefore, nothing but the probate and 
granting administration, which were given to them, doth appertain to, 
their jurisdiction; but the ¢rial thereof is not given to thei, but is 
left to the trial of the common law. Gids. 468. 9 Co. 40, 

But before this time (in the 31 E/.) in case of refusal or no refusal, 
how it should be tried; this distinétion was laid down: where the issue 
is, whether the executor did refuse before sucha day, or after, there 
the trial shall be by jury; contrary, where the issue is upon refusal 
generally, because the refusal is before the ordinary. as ajudge. And 
the case then before the court, being this, ‘* That the bishop certified 
<< that he did not refuse, whereas in truth he had refused before the 
‘© commissary ;” the court’ held, that they could not write to the com- 
missary, since the bishop and not he was the officer unto the court 
to that purpose, and that the party could not aver against the certifi- 
cate of the bishop any more than against the return of the sheriffs. Gids. 

M.8G. The King against Vincent and others. Indiétment for. 

forging a will relating to a personal estate; and on the trial a forgery 


was proved: but the defendants producing a probate, that was held 


to be conclusive evidence in support of the will. Sw. 481.0 
[12 G The King and Rhodes. The defendant exhibited a will 
in doctors commons, as executor, and demanded probate. After a 
long contest there, it was determined in favour of the will; and upon 
appeal ta the delegates, the sentence was confirmed. Afterwards, the 
parties who had been concerned in cooking up the will, fell out amongst 
themselves about the division of the estate; and thereupon it came out 
that the will was forged; and upon full affidavits of the forgery, a com= 
mission of review (which it was agreed was the only method to bring ~ 
the matter over again) was grantéd by the lords justices: and an in- 
diétment was also found for the forgery, and stood ready for trial in 
the king’s bench. Upon motion for a hadcas corpus ad testificandumy 
Raymond chief justice declared that he would not try the cause, For 
there being yet a sentence subsisting in favour of the will, and the va~ 
lidity of that being now put under a proper examination, he did not . 
think it fitting to determine the property by an indi€iment, which 
would come on more properly after the sentence was reversed. Str. 
In the case of $+. Leger and Adams; Holt chief justice said, with- 
out doubt the register’s book, in the spiritual court, is good evidence to 
prove that there was a will, although it be lost... Le Rapme 93t.2e 
And in the case of Shepherd and Shorthose, Hf. 7 G, Where the pro- 
bate is lost, an exemplification of it from the aét of the spiritual court 
hath been allowed as evidence of the will being proved. St. 412. 
 H.8 WW. Hoe and Nelthrope. It was held by Holt chief justice, 
that the copy of the probate of a will is good evidence, where the will 
itself is-of chattels, for there the probate is an original taken by autho- 
rity, and of a public nature; otherwise, where the will is of things 
in the realty; because in such case the ecclesiastical courts have no 
Bir vis ei authority 
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authority to take probates, therefore such probate is but a copy, anda 
Cony of it is no more than the copy of a copy. 3 Sal&. 1 $4. 

But the will of a feme-covert, authorized by a power in her mar- 
riage-settlement, cannot be given in evidence to shew a title to perso- 
nal estate, till it is proved. Doug. 681. 

-Depositions taken in the ecclesiastical court (although the witnesses 
be dead) are not evidence in an action at common law: but a sentence 
given in the ecclesiastical court (it being a judicial act) may be given 
in evidence i in an action brought in the temporal courts. Wats. ¢. 

8. 

: By the statute of the 4 4. c. 16. entitled, an act i the amend- 
ment of the law, and the better advancement of justice, No advant- 
age or exception shall be taken of or for the default of alledging the brings 
ing into court letters testamentary; but the court shall give judgment ac- 
cording to the very right of the cause, without regarding any such imperfec- 
tions, omissions Oe defe4, or any other matter of like noeer e, except the 
same shall be specially and particularly set down and shewn for cause of fe 
murrer. P. 94, Pub. Acts, 

28. No executor or administrator shall be hereafter permitted to Lie 
any estate, or any part thereof, at the appraisement; and no appraise- 
ment shall be binding or conclusive, either upon the creditors, legatees, 
next akin, or other persons interested in such estates, or upon the ex- 
ecutors or administrators; but such executors or administrators shall 
be accountable and chargeable for the true value of Bice estates. § 3,, 
No. 748, /. 202, Pub. Acts. 

_ Every appraisement may be given in evidence in any aétion against 
executors or administrators, to prove the value of the estate; but shall 
not be conclusive, if it shall appear, ona trial of the cause, that the 
estate was really worth, or bona fide sold for more or less than such 
appraisement. Surg, No. I 582, f 492, Pub. Ads. 

29. When it shall be requisite to make sale of any part of the per- 
sonal estate of testators or intestates, either for a division, payment of 
debts, or to prevent the loss of perishable articles, application shall 
be made to the court of the county, or ordinary, as the case may be, 
where the will was recorded or administration granted; whereupon 
such court may refuse or grant such order for sale, regulating the time, 
place, and credit to be given, in such manner as to do impartial justice 
‘to all persons interested therein. § 19, No. 1582, /- 493, Pub. Ads. 
30. Every executor or administrator who shall not, within 90 days, or 
within such further or reasonable time as the ordinary shall think fit 
_ to give, make and return into the secretary’s office, such i inventory and 
appraisement as is herein before directed to be made and returned, 
and who shall make default in mentioning and inserting therein all 
or any of the credits or effects of his testator or intestate, which came 
into his hands to be administered, shall be chargeable with, and sub- 
ject to the payment of all and singular the said testator or intestate’s 
debts, legacies or bequests, in the same manner as executors of their 
own wrong are subjected and made chargeable by the common or sta- 
tute law of England. § 10, No. 748, /. 202, Pub. A&s.' 

If any execiltor or administrator, with the will annexed, having 

\ power, 
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power, under the will, to dispose of the estate, or any part thereof, shall 
take such security as shall clearly be provéd to be insufficient at the 
time; such executors or administraters, and their securties, shall be 
liable to make good any loss or damages that the legatees or creditors 
may sustain; to be recovered by aétion on the case against such exe- 
cutors, or by action of debt on the bond ef such administrators, and 
their security, wherein such damages shall be assessed by the verdict 


sofa jury. § 19, No. 1582, /. 493, Pub. Ads. 


Every executor sr administrator of any executor or administrator of 
right, who shall waste, or convert to his own use, the goods, chattels or 
estate of bis testator or intestate, shall be chargeable in the same manner 
as his testator or intestate should have been. § 12, 4.and 5 W. and 
M.c.24. P.14, Appendix, Pub. AGS, ie : ja fy ae 

31. Ifany person shall, by will, appoint his debtor to be his execu 
tor, such appointment shall not in law or equity be construed to be a 
release or extinguishment of the debt, unless the testator shall, in his. 
will, expressly declare his intention to release the same. § 25, No. 
5582, /. 494, Pub. Ads, : jah ce . 

32. Every executor or administrator shall give 3 weeks notice, by 


- advertisement in the State Gazette, or at 3 different places of the most 


public resort in the parish or county, for creditors to render in an ac- 
count of their demands; and they shall be allowed 12 months to ascertain 
the debts dueto and fromthe deceased, to.be computed fromthe probate 
of the will, or granting letters of administration; and creditors neg+ 
leéting to give in a state of their debts within the time aforesaid, the 
executors or administrators shall not be liable to make good the same ; 
nor shall any aétion be commenced against any executor or administra- 
tor for the recovery of the debts due by the testator or intestate, until 
g months after such testator or intestate’s death. §27, No. 1582, /. 494, 
Pub. Adts. eee re en. 
_ 33. If any executors, administrators, guardians, or trustees, who 
shall have had extraordinary trouble in the management of the estates 
under their care, shall not be satisfied with the sums herein before 
mentioned, they may bring actions in the commen pleas for their ser- 
vices; and the verdict of the jury, and judgment of the court there- 
upon, shall be final and conclusive; provided no verdiét shall be given 
for more than £ 5. per cent. over and above the sums allowed by this 
act..c§ 12 Vo. 9484 feos, Rud wdctsy el Ne) Sh a 
Every executor or adiministrator shall, for his care,trouble and atten- 
dance in the execution of their several duties, take, receive or retain 
in his hands a sum not exceeding the sum of gos. for every £100. 
which he shall receive; and the sum of gos. for every. £100. which 


-he shall pay away, in credits, debts, legacies or otherwise, during the 


continuance of their management or administration; and so in propor-_ 
tion for any sumlessthan £1roo. Provided that no executor or admi- 
nistrator shall, for his trouble in letting out any monies upon interest, » 
and again receiving the same, be entitled to retain any sum exceeding 
20s. for every £10. for all sums arising by monies let out to interest, 
and in like proportion for a larger or a lesser sum; nor shall any © 


executors or administrator who may be creditors of any testator or, intes- 


‘tate, 
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‘tate, or to whom any sum of money or other estate may be bequeathed, 
be entitled to any commissions for retaining to themselves any such 
debts or legacies. § 29, No. 1582, / 495, Pub. Ads, 

‘The commissions given by this act shail be divided amongst execu- 
tors or administrators, in proportion to the services by them res Spec 
tively performed; to be rated and settled by the justices of the county 
court who granted probate of the will or letters of administation, or 
the ordinary of the distriét, as the case may be, if the executors or ad- 
ministrators cannot agree among themselves concerning the same. § 
30, No. 1582, £. 495, Pub. Acts. 

34. If the executor die intestate, the testator also, from that time, 
shall be deemed intestate; and administration may be committed, in 
this case, of the goods not administered. Swwn. 382. 1 Roll’s ir. 

O7- 
4 But if the executor maketh an executor and dieth, his executor shall 
be executor to the first testator, in case there be no executor. Swin. 

329. 
ae if the executor of an executor assume the administration of 


the first testator’s goods, he cannot afterwards refuse the administration © 


of the goods of the latter testator; but he may accept the latter, yet ie- 
fuse the former. Z.17 7. Wolfe and Heyden. Hutt. 30. 

But an executor’s executor shall not be admitted to administer the 
goods of the first testator, where the first executor refused to administer, 
or died before probate; unless the residuum bonorum, after the debts 
paid, be given by the will to the first executor. Dyer, 372. 

E.4and 5 P.and M@. Two executors, one of them proved the 


will, the other refused before the ordinary, who thereupon granted. 


adirinistration to the other, who made his executor, and died; and that 
executor alone brought an action of debt, for a debt due to the first 
testator: and adjudged, that the action did lie; for though he whe 
refused might administer at any time, yet it must be in the life-time of 
his companion ; and he being dead, that election is gone. Dyer, 160. 
Where any executor or administrator shail die intestate, not having 
fully administered, the same court by whom the former probate or 
administration was obtained, shall determine the right, and grant letters 
of administration of the estate so unadministered. § 15, No. 1582, 
f. 492, Pub. Ads. 


; CHAP. VII. Of the Adminiftration of Inteflates’ Effects. 


HAVING already treated of the administration of intestates’ effects, 
as far as the same respects the jurisdiétion and process of the ordinary, 
letters of appraisement, and the inventory, the sales of the goods and 
chattels of a deceased person, and the commissions allowed by law to 
those who have the management of the estate; I shall proceed to shew, 

1. That, before'the statute of 13 Ed. 1. stat. 1. c. 19. the ordinary had 
the absolute disposal of intestates’ effects. 2 Bac. dbr. 398. 

“This statute obliges the ordinary to answer the debts of the intestate 
he far as his goods extended, in the same manner as the phe 

_ wou 
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would have been bound, had he made a testament: and this act 
extended as well to such persons as died intestate, as to those who left 
wills, but whose executors refused qualifying upon them, since they 
died quasi intestatus: 2 Ins. 397- : ‘ ‘ 
The clergy formerly were the administrators of the goods anc chat- 
tels of persons dying intestate; but now they are obliged to grant 
administration in the order established by § 16 of the act of 1789. 
No. 1582, 7. 492, Pubs Adis. i Aiea 
Administrators are now put upon the same footing, with regard to 
suits, and to accounting, as executors appointed by will: 2 Black: 
Com. 496. . : . 4 = 
The ordinary now has no exclusive right of taking into possession 
the effects of deccased persons; but he is obliged to grant administra~ 
tion to some person who applies for the same. ; Pe 
But the ordinary may administer himself on the effeéts of any de- 
ceased, person; or he may qualify as executor to any testator. For it 
is enacted, * that the ordinaries of Charleston, Georgetown, and Beau- 
“¢ fort distriéts; when respeétively appointed executors of the last will 
“¢ and testament of any person deceased, within their several jurisdic- 
“ tions, and shall choose to take on them the burthen and execution 
“thereof, they shall prove such last wills and testamentsy and quality. 
“¢ as executors thereof, before one or more of the judges of the court 
“¢ of common pleas, either during term time, or vacation; and in cases 
‘‘ where the said ordinaries respectively may seek or require admi- 
“‘ nistration of the goods, chattels, rights or credits ef any person 
s¢ dying intestate within their several jurisdictions, or administration, 
‘¢ with the will annexed, any one of the judges of the common pleas, 
‘‘ in tetm time, or during the vacation; may have cognizance and ju- 
«¢ risdiétion of, and determine respecting the same; and grant letters of 
«¢ administration, if the said ordinaries should be thereunto respectively 
«¢ entitled; and take bond for due administration, and have and do alk. 
“¢ other aéts and proceedings thereto incident.” No. 1557, 7.472, Pubs 
Adis. Res ey . is coi ee 
2. If administration is denied by the ordinary, to the person wha 
is entitled to it, a mandamus will go from the temporal courts to grant 
it; except a controversy is depending, whether there is a will or not; 
for then (as Holt chief justice said) suppose the will should prove good, 
what will the granting of administration signify? Gids. 478. 
H.3G.2. K.and Bettesworth. In the case of a will, a mandamus 
was granted to Dr. Bettesworth, as judge of the prerogative court oF 
Canterbury, to grant probate of the earl of Londonderry’s will, to the ex- | 
ecutors therein named. The doctor returned, that it was the custom 
and practice of the prerogative court, that if any creditor of the de- 
ceased enters a caveat against granting probate, and swears himself to 
be a creditor, there goes out a commission of appraisement, till the re- 
turn whereof the judge hath not used, nor ought to grant any probate: 
then he sets out, that two creditors, who swore to their debts, entered 
a caveat, and prayed a commission of appraisement ; which was decreed | 
‘and issued, but is not yet returnable; and for that cause he cannot as 
yet grant a probate. Upon argument, the court held the return ta be 


- 
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ill; for that the judge can only stay the probate; where there is a con+ 
test about the validity of the will. This commission of appraisement 
can be of no use but to spend money, and delay the executor from 
getting in the effects of the testator. Anda pereniptory mandamus 
was granted. Svr. 857 | | nee 
H. 4 G.2. Smiths case. It was moved for a mandamus to Dr: 
Bettesworth, commanding him to grant administration to Snaithy of the 
goods of his deceased son, during the minority of his grand-son: 
Against this it was insisted, that a father hath not an equal right with 
the son: and that the spiritual court hath always considered these ad- 
ministrators only as trustees for the infant, and have never kept to any 


rule in granting them, but according to the circumstances in the family: 


where there are several in equal degree, as children, they have always 
chosen which they pleased: And by the court, when we grant a man~ 
damus, it ts to oblige the judge to do right to the party who sues the writ ; 
but as there is no law which says to whom these administrations, during 
minority, shall be granted, there is no law to be put in execution. In the 
‘case of the next of kin, he is entitled de jure, and therefore in this case 
we grant a mandamus of course. We will grant no mandamus in the 
present edse?* drre8qa.0") ~: tet . 

_. This case; as cited by 1 Barnard, 370, 425, gives as a reason why 


_ the spiritual court refused the administration to Smith was, that he 


would not consent to give security to distribute the effects in equal pro- 


portions amongst the creditors: the court were there of opinion, that 
the ordinary had a discretionary power in granting administration 


durante minori ztate; and therefore he might insist upon reasonable 
terms, or refuse administration. ; | Hien ace 

— M.7G.2. K. and Bettesworth. John Kynaston, Esq. made his 
will, and two persons executors, and left the residue of his personal 
estate to his youngest son Edward. ‘The executors renounced: and 
the residuary legatee moved for a mandamus to be admitted to prove 
the will; and have administration with the will annexed. Anda rule 
was made to shew cause. On shewing cause, it was insisted, that 
this case differed from lord Londonderry’s; where the commission 
of appraisement was set up against the immediate grant of the probate, 
which the statute of the * 21 H. 8c. §. requires shall be without any 
frustatory delays and the ordinary hath no election there: whereas in 
the present case, he is not bound to grant the administration to the re- 
siduary legatee, none of the statutes mentioning-him; on the contrary, 
the statute of the * 21 A. 8. c. 5. which takes notice of the renuncia- 


ton of executors; leaves the matter to the election of the ordinary. 
- And of this opinion was the court; who said, if the commission of 


appraisement was a grievance, it would be proper matter of appeal, 
but they could not break into the practice of the court below. And 


-lord Hardwicke mentioned a case in chancery before lord Maccles- 


field, between Wheeler and the archbishop of Canterbury, where it 
was held, that these sort of administrations are not within the statute 
of distribution; which brings it to Smith’s case, where a mandamus 
to gramt administration during the minority of an executor to the Mit 

ther 
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ther of the executor, was refused; because there was no law obliging 
the spiritual court so to do. And the rule fora mandamus was dis- 
charged. Str. 956. py) ag 

H.4G.2. K.and Bettesworth. Mandamus to: grant admuinistra- 
tion to Yohn Cullom, of Joan his wife, Returns that by articles before 
marriage it was agreed, that the wife should have power to make a will, 
and dispose of her leasehold estate ; that pursuant to this power, she 
made a will, and her mother executrix, who hath duly proved the 
same. ‘To this return it was objeéted, that she might have things in 
action not covered by the deed, and the husband. was in all events en- 


titled to an administration as to them. Which was agreed to by the ~ 


court; and a peremptory mandamus was granted. S#r. Sgt. 

T. 12 G. 2. K. and Bettesworth. Mandamus.to grant administration 
to Mr. Bridgen, husband of the late lady Bellamont, deceased. “The 
dean of the arches returned, that a suit had been commenced before 
him, between Mr. Bridgen and'a son of the deceased, who claimed to 


be her executor, under a will made by her, pursuant to a deed executed — 


before marriage, whereby the husband agreed she should have power 
to make a wiil, and dispose of her estate; which deed Mr. Bridgen 
had confessed, and thereupon sentence had been given for the validity 
of the disposition, but not for any executorship created thereby: and 
thereupon a new suit was instituted by the daughter against the son and 
Mr, Bridgen, for administration, with the will annexed; which is still 
depending. And upon consideration the court declared, that no pre- 
remptory mandamus ought to go: for though generally the husband is 
entitled to the administration as next of kin; yet that is in respect of 
the interest he has in the estate, and because no body is in equal degree: 
and that is the reason why administrations are so often granted. to a 
residuary legatee: and though striétly speaking this is no will, but 
rather an appointment which is to operate in equity, yet the true ques- 
tion is, whether this is such an intestacy as is within the meaning of 
the statute. And the law, particularly the * 29 C. 2. ¢. 3. considers 
femes-covert as having some right to dispose of their effects, which 


can only be by the agreement of the husband, which appears in this - 


case; and this differs greatly from the case of Cullom, where the power 
was only as to a leasehold estate, whereas she might have other effects. 
The matter is properly under the consideration of the spiritual court 
to whom to grant the administration, and there is no reason for us to 
interpose ; and therefore the return must be allowed. Str, 1112. 
But the aé of assembly of 1789, has established the following prin- 
ciples: “Phat whem any person shall make a will in writing, without 


appointing any executor therein, or such executor should refuse to 


qualify, the court where such will shall be proved shall grant letters 
of administration, with the will annexed, to such person as would have 


been entitled thereto, if the deceased had died intestate: and if any 


person shail die intestate, the court of the county, or the ordinary of the 
distri& where there are no county courts, where the will of such per- 
son, had he or she left one, would have been proved, shall grant let- 
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ters of administration to them who shall be entitled thereto, § 11, No. 
sepsis 492, Pub. AG. 

. The person to whom administration is pretited, may thee to take 
it upon him if he will; for the ordinary hath not power to compel 
him to accept it. - os 384. : 

4. By the statute of * 31 Hd. 3. stat. 1. c. 11. Ju case where a man 
alieth intestate, the ordinary shall depute the next and most lawful friends 
of the deceased, to administer his goods. 

Lhe or Doles shall depute] Betore this statute, the ordinary was not 
compellable to grant administration; but now, by this act; he is com- 
amanded, and thereby compellable to grant administration. 9 Co. 40. 

Zo the next and mast lawful fr ends] Before this act, the ordinaries 
might have granted administration to whom they pleased; but hereby 
they are restrained to the next and most lawful friends. 9 Co, 40. 

Most lawful friends] That is, to the next of blood, who are not 
Attainted of treason, felony, or have other lawful disability. g Co. 40. 

As, by the 9 and 10-47. c. 32. Persons denying the Trinity, or 
asserting that there are more gods than one, or denying the christian 
religion to be true, or the holy scriptures to be of divine authority, 

_ Shall, for the second offence, be disabled to be administrators. 

Ifa bastard dies intestate, without wife or issue, leaving a personal 
estate; in such case, the king shall be entitled, and the ordinary shall 
grant administration to the king’s patentee. 3 Peere Will. 33. 

In case any person die intestate, or the executors refuse to qualify, 
then the justices of the county court, or the ordinary of the distriét, 

_ having the right, shall grant administration of the goods of the person 
deceased, to his relations, in the erder fellowing, in exclusion of all other 
persons; to wit: ist. To the husband or wife of the deceased; and if 
there be none such, or they do not apply, then to the child or children, 
or their legal representatives; if none such apply, then to the father or 
mother; in default .of them, to the brothers or sisters; in default of 
them, to such of the:next of kindred of the deceased, at the discre- 
tion of the justices of the county court, or ordinary, as the case 
may be, as shall be entitled to a distributive share of the intestate’s 
estate; and in default of such, to the greatest creditor or creditors, 
or such other person as the court shall appoint. § 16, No. 1382, f 
492, Pub. Ads. 
This a@, therefore, leaves very little in the discretion of the ordinary, 
and has abridged the power he formerly possessed under the 31 Ed. 3. 
stat. 1. c. 113 so that now he can make no election te whom he will 
commit administration: as in Stra. $52: neither can he join the next 
_ of kin to the widow of the deceased, in the letters of administration: 
a8 in 1 Roll’s Abr. go8: neither can he sever the administration, grant- 
in part thereof to one and part to another,.as is laid down in 1 Salk. 
36: that is, where the act of 1789 has given a decided priority. 

5. The statute of 29:C.2.\c. 3. enaéts, that the 22 and 23 C. 2, ¢.10. 
concerning the distribution of intestates’ effects, shall not extend to 
the estates of feme-coverts that shall die intestate; but that their hus- 
bands may demand, and have administration of their rights, credits, 


and 
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and other personal estates, and recover and enjoy the same, as they 
might have done before the making of the said act: and.the last recited 
at of assembly re-enaéts the same, vesting the right of administration 
of the wife’s éffeéts in the husband. == sy e- 
And if the husband die before administration taken.by him, his ex~ 
ecutors or administrators, and not the wife’s next of kin, shall be en- 
titled in equity. 1 P. Wall. 381. Cystine aaa 
As in the case of Elliot and Collier, July 1, 17477 One question in 
the cause was, Whether the husband dying without administering to the 
personal estate the wife had in her own right, it shall go to the next 
of kin of the wife, or to the representative of the husband. By lord 
Hardwicke: The representative of the wife has no right to an account 
of her personal estate. That point doth not follow barely the legal 
right of administration; for though the ecclesiastical court are bound by. 
act of parliament to grant the administration to the next of kin to the 
wife, yet that doth not bind the right in this court. For the husband. 
surviving the wife, her whole estate vested in him at the time of her 
death. ‘There are several cases’ where it has been held, that though the 
ecclesiastical court are bound to grant administration by * 31 Ed. 3. c. 
11. yet those persons have been looked upgn in this court as mere trus- 
tees. Suppose the wife had survived the husband, only such part of her 
personal estate as had continued choses in action, would have survived 
to her; for whatever he had.reduced into possession, would have been 
the husband’s. Upon the equity of the statute of distribution, this 
court makes an administrator de bonis non only a trustee for such part of 
the testator’s personal estate as is undisposed of, for his next of kin. _ 
‘Therefore, I am of opinion, the husband’s representative 1s entitled to 
the wife’s personal estate, and that it vested in the. husband before ad- 
ministration was taken out. 3 Ath. 526. 1 Wils. 108. 0 0 
But if the wife was executrix to another, then, as to the goods 
which she had in that capacity, administration must be granted to the 
next of kin tothe testator. 3 Salk. 21. rae Spare 
6. If one dies intestate, leaving a grand-mother and uncles and aunts ; 
the grand-mother is entitled to the administration, in exclusion of the 
uncles and aunts. Pre. Cha. 527.00 : “4h, 4g copa 
7. The half blood is admitted to the administration as well as the 
whole; for they are of the kindred of the intestate. Lovelassy4. 
Administration must be granted to the brother of the half blood 
beforé the uncle; for he has the immediate blood of the tather, which 
the uncle hath not.. 1 Ventr. 425. 0 eee ee 
Administration must be granted to the brother of the half blood be- 
fore the uncle of the whole blood ; and to’ the sister of the half blood, 
or the brother of the whole blood, at his own discretion. 2 Biack. 


Com. Gos. | 


And the half blood in this respect is esteemed as near as the whole. 
But if there is a brother, anda sister of the half blood, and the sister 


js married; then it must be granted to the brother, and not to her and 


her husband; because in effect it makes the husband administrator, — 
who is not of kin to the intestate: and if she die, the husband: would 
io ca | Py scm still 


t 


# In force here, p 355 Pub. As. 
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still continue administrator, and so might possess himself of the whole 
personal state ig MALES 2h cite | } 

~ 8, Whereas it hath frequently happened, that persons who have ob- 
tained letters of administration on suggestion that they have been prin- 
cipal creditors to the intestate; and when they have received sufficient 
assets of the intestate to satisfy their own debts, have deserted the admi- 
nistration, or have neglected the recovery of the rest of the rights and 
credits of the intestate, which such administrators ought to have applied 
towards satisfaction of the rest of the creditors of the intestate; the more 
effelually to prevent the like in future, be it enacted, that no letters of 
administration shall be hereafter granted by the ordinary to any person 
whomsoever, as principal creditor to any intestate, but upon special 
trust and confidence, and for the benefit of all the rest of the creditors. 
§ 8, No. 748, 4-202, Pub. Adts. _ 

When a person applies for administration as principal creditor, if 
there are no relations who can be preferred agreeable to the 16 § of the 
act of 1789, he is not obliged to swear to the debt, nor the ameunt 
thereof, unless some other person should, at the same time, advance his 
pretensions to the administration as principal creditor also: in which 
case it would be necessary that they should prove their debts to the 
satisfaGtion of the ordinary, either by oath or otherwise, that he might 
with more propriety determine to which of the applicants he should 
BHOENG £2 tT 
© g. If there is any fraud in the administration, a creditor may have 
relief upon the statute of the 13 Eliz. c. 5. Co. Ref. 19. ‘aie: 
"And asit hath often been the case, to the defrauding of creditors, that 
such persons who were to have the administration of the goods of others 
dying intestate, committed unto them, if they required it, would not 
accept the same, but suffered or procured the administration to be 
granted to some. stranger, of mean estate, and not of kin to the in- 
testate; from whom themselves, or others, by their means, took deeds 
of gift and authorities by letters of attorney, whereby they obtained 

the estate of the intestate into their hands, and yet stood not subjeét to 
any debts by him owing: it is enacted, that every person who shall 
obtain any goods or debts of any person dying intestate, upon any 
fraud, as is above-mentioned, or without such valuable consideration 
as shall amount to the full value of the same goods or debts, or there- 
abouts, (except it be in satisfaction of some just and principal debt, of 
the value of the same goods or debts to him owing by the intestate, ) 
shall be charged as executor of his own wrong, so far as such goods 
and debts will satisfy. 43 Euz.c.B. P.72, Pub. Ads, 
30. There are also other administrations, which are not within the 
statutes aforesaid: As administration during absence out of the king- 
- dom. Concerning which, in the case of Clare and Hedges, E. 3 W. 
it was held clearly by the court, that such administration is grantable 
by law, and that it may be a great conveniency so to do; for if the next 
of kin be beyond sea, and such administration could not be granted, 
the debts due to'the intestate might be lost. 1 Latw. 342. 
And in the case of Slater and May, M. 3 An. Holt chief justice 
said, that it was reasonable there should be such an administrator, and 
Say eon ae sak see 
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- fhat this kind of administration stood upon the same feason as an ad~ 


ministration during the minority of an executor; namely, that there 
should be one to manage the estate of the testater fill the person ap- 
pointed by him is able. 2 L. Raym. 1071. 

11. Also, administration pending a suit; or, if there be no contro- 
versy, then until the executor comes in; which, as well as the last 
before-mentioned, do fall of course, as soon as the consideration Ceaseth - 
upon which they were first granted. Grés. 574. 2 Bac. Abr. 415. 
2 Pik o7es- a | ates 

Nov. 23, 17493 Kuigdt and Duflessis.. The heir at law brought 
a bill to controvert the will, and moved for an injunction to stay the 
defendant from receiving the personal, or the rents and profits of the 
real estate, and to have a receiver appointed, on the ground that there 
was a dispute in the ecclesiastical court concerning the probate; which 
not being yet granted, there was none to get in the debts; therefore, 
this court should appoint a receivers and as to the real estate, the te- 
nants will not pay the rents to any of the contending parties, so that 
they are in danger of being lost. By lord Hardwicke: This is a very 
éarly motion for a receiver; and no ground for it; not the least colour 
as to the personal estate. For if the litigation in the ecclesiastical court 
is likely to be long, the court has jurisdiction to grant administration 
fendente lite, which administrator may maintain an action to recover 
the debts, whereby no loss can be to the personal estate. Nor is there 
any rule, that on a dispute in the ecclesiastical court concerning a 
probate, this court should appoint a receiver of the personal estate. 
Vexey, 324. * a te 

12. An infant, how young soever he be, may be executors yet the 
execution of the will shall not be committed unto him until he attain the 
age of 17 years; for administration granted durante minori tate ceaseth 
when the infant executor attains te that age of 17 years. Swim. 334. 

And Dr. Swinburne says, If it be a female infant, and married to 
aman of 17 years of age or more, it is then as if herself were of that — 
age, and her husband shall have the execution of the will and admi- — 
nistration thereof. Swi. 331. = 3 ets ¥ 

And in Prince’s case, 5 Co. 29. it is said to have been adjudged, that 
+f administration is granted during the minority of a woman, and she 
cakes a husband of age, the administration ceaseth: for that she hath 
a husband who may administer as executor, == 

But in the case of Yones and the earl of Strafford, M. 1750. it was 
determined, that where administration is granted during the minority 
of an infant executrix under 17, arid she marries an husband of full 
age; this doth not determine the administration. By King lord chan- 
cellor, and Raymond chief justice. 3 P. Will. 88. tie 
- But although an administration during the minority of an infant 
executor ceaseth at his age of 17 years; yet an administration during 
the minority of an infant administrater ceaseth not until his age of 21. 
As in the case of Frekeand Thomas, E.13#. Debtuponbond brought _ 
by an administrator duting the minority of an administrator. Upon | 
demurrer to the declaration, exception for the defendant was taken, — 
that it appeared upon the declaration, that he, during the minority of 

, whom 
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whom administration was granted to the plaintiff, was above the age 
of 17; and so the administration determined, that this case doth not 
differ in reason, from the case of an administrator during the minority 
of an executor, which determines at the age of 17; nor from the case 
where a woman executrix, under the age of 17, marries a husband 
above the age of 17: for the only thing that the law considers, is the 
ability of the person to administer the estate of the dead, who ought 
to have the administration of it, which ought to be the same in both 
eases; and in Vaugh. 98, the rule of averment of the age of an admi- 
nistrator or executor to be under 17, is equally put to both; and the 
statute of distribution will make no difference, because an infant may 
find sureties, though he eannot be bound himself. But not allowed + 
For by Holt chief justice, there is a difference between administration 
during the minority of an executor, and of another person; for ar ad- 
ministrator, during the minority of a residuary legatee, ought to be un- 
derstood to be during his legal minority. For the authority that the 
‘ administrator hath, is given to him by the statute; and an infant hath not 
been adjudged a legal person to be intrusted with the management of 
anestate. But an executor, who comes in by the act of the party him- 
self, hath been adjudged capable to administer at 17. But the law in 
the exposition of a statute will not make such construction. And care 
is taken of the administration, by the commission of administration 
during his minority to his next friend. And this is the opinion of the 
civilians, and it hath been held accordingly by the commissioners de- 
. legate. And therefore judgment was given for the plaintilf. L. Ray. 
667. ; ae a 
And this is by construction of the statute of distribution, which re- 
quireth that the administrators shall enter into bond. 1 Sa/é. 39. And 
the like was determined in the case of Atkinson and Cornish, E. 10 W. 
L. Raym. 338. And afterwards, in the case of Edmund and Shaler, 
T. 7 An. wherein this distintion was taken, that the age of 17 years, 
allowed to be the age when an executor may take the executorship upon 
-himself, is in conformity to the szritual law, which allows an infant 
of 17 years to be a proctor or agent for another; but administration 1s 
granted by the authority of the statute of the 31 Ed. 3. and therefore 
the person who has administration granted to him ought to be capa- 
ible by the common law, by which the legal age is 21, and consequenly 
administration granted to another during his minority, does not deter- 

mine till his age of 21 years. Comyns, 159. i 
_ Ifan aétion be brought by an administrator during the minority of 
an executor, he must aver, that the executor is within the age of 17 
years, otherwise it is an error; but ifan action be brought against such 
an administrator, there need no such averment, because the plaintiff 
is a stranger to the defendant's power. H. 13 7. Carver and Hasle- 

rigg. Hob. 251. 

There were 2 executors, and one of them was an infant; and whes 
ther he must be joined in the action with the other as plaintiff, was the 
question : It was objected that he must not, because an infant cannot 
make a warrant of attorney; and if he could, he cannot instruct him. 
Adjudged, they may both sue by their attorney, because they both 
represent. 


| 
' 


192 WILLS. Adminijrration. 


represent the person of the testator, and ste in the right of anothér; 
and therefore the infant must be joined with the other. Foxwith and 
Tremain. H.21 and 22 C.2. 1 Mod. 47. 1 Sid.449. 1 Ventr. 102. . 
Where administration is granted during the minority of divers exe- 
cutors, he that comes first of age shall prove the will; and the adminis- 
tration ceaseth: Law of Test. 473,474. 0. Dyers 
So, if one maketh 2 executors; one of the age of 17, and the other 
under; administration during the minority of him that is under age is | 
void: because he that is of the age of 17 may execute the will. 1 
Brownl. 46. - Seen . he 
~~ And itis said, that the ordinary may grant administration during the 
minority of an infant to whom he pleases; for the next of king im re- 
spect to administrations, only concerneth the infant, and not the per- 
son who is employed for the infant until he comes of age Fitz-Gibs 
163° Barnardist. Cha, Ca. 02%. 0% : ds . 
So, in the case of K. and Bettesworth, M. 4 G. 2. a mandamus was’ 
moved for, to be direéted to the judge of the prerogative court, to. 
erant administration to one Smith, during the minority of his 2 infant 
grand-children. The judge had approved of bim asa proper persony 
but insisted on his. giving security to distribute the effeéts m equal 
proportions amongst the ereditors. ‘The court were of opinion, that 
the judge had a discretionary power in granting administration durante. 
minori tate, and therefore, that.in this case he might insist upon rea- 
sonable or equitable terms, or otherwise refuse administration to the 
claimant. But they said, if a mandamus had been moved for, to grant 
administration generally, they would have granted it. 1 Barnard. 370; 
Bie anh OS aia 
' When the right of administration devolves upon an infant; the ordi~ 
nary is to grant administration till he arrives at the age of 21; because 
an infant cannot, before his full age, give bond to the ordinary faith= 
fully toadminister. Godol#h. 102. 5 Co. Rez. 29- Ale ee 
And as such an administration is but in nature of a curator for the 
infant, and has’ no interest or benefit in the intestate’s estate, but in. 
right of the infant; it has always been held discretionary in the ordi- 
nary to whom to grantit. fod. 251. 1 New Abr. 38%. 2 2 1 ees) 
13. Ifa feme-covert, as next of kin, hath a right to administer, the 
administration ought not to be granted to the husband and wife; for 
then, if she should die before him, he would continue administrator, 
against the meaning of the act. Brown and Wood. H. 23 Car. Aleyn, 
36, Style, 74. 75+ : a Se 
But it was said, that if it had been granted to them only during the 
coverture, perhaps jt might be good; because, if granted to the wife 
only, the husband might, during the coverture, have administered. 
bahia, 3 Os a SAE Tea Ree ae 
if the wife, as residuary legatee, hath a right to take administration, 
but refuseth, and prays it may be granted to another, and not to her 
husband; yet it may be granted to her husband. / anthienen’s Cases 
Paige Gibb. 2.030. ons } : 5 espe at alae Sage 
14. If an administrator die, his executors are not administrators, — 
but it behoveth the ordinary to commit a new administration, 1 RolPs 


Abr, 907. . 
“ f Where 
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Where administration is granted to 2, and one of them dies, the 
administration surviveth to him who is living. Hudson and Hudsons 
Zh. 1935. > Cas. Talbs 127. cs | 

15. if none of the kindred will take administration, then it shall be 
granted to those who shall desire it: And if none will take the admi- 
nistration; the ordinary may grant letters ad colligendum bona defunttiy 
and thereby take the goods of the deceased into his own hands, where- 
with he is to pay debts and legacies, so far as the goods will reach; for 
which himself becomes liable in law, as other executors or administra- 
tors... Swin. a. 448.) © ley 
16, Letters of administration are not of necessity to be granted 
“within the limits of the jurisdi€tion; the granting thereof being not a 
judicial; but a ministerial (and therefore not a local) act; wherein the 
bishop atts as a person designed and appointed by the law. Gibs. 478. 

17. But an administrator cannot act before letters of administration 
grantedtohim. 1 Salk. 301. | 

But he may bring a bill in chancery; though this would be an cx- 
ception in an action at law. , Barnardist. 320. : 

18. The practice is, not to issue letters of administration, until after 
the expiration of 14 days from the death of the intestate, unless for 
special cause (as that the goods would otherwise perish, or the like,) the 
judge shall think fit to decree them sooner. 1 Ought. 3235 324. 

_ The general rule in Charleston distri€t is not to apply for probates 
or letters of administration until after the expiration of 7 days from the 
interment of the deceased: and the usual day on which such applications 
are made is Friday; but the ordinary, in particular cases, grants pro- 
bates, &c. in a shorter period, and upon any other day in the week, 

Sundays excepted. OD Fe \ vie & 

1g. You, A B, do swear; that you will produce to, shew and inform, 
the appraisers that shall be appointed by the ordinary, all and singular 
the goods and chattels of the said C D, deceased, ‘as already have, or 
shall, before the day of making the appraisement, come into your hands, 
possession or knowledge: 4. MEAG EN 3 
~ Every administrator shall, 7 ofen court, when letters of administra- 
tion are granted to*him, take the following oath or affirmation, as the 
case may be; to wit, I do‘solemnly swear or affirm, that A B, deceased, 
died without any will, as far as [ know or believe; and that I will well 
and truly administer all and singular the goods, chattels, rights and cre- 
dits of the said deceased, and pay all his just debts, as far as the same 
will extend, and the law requires me, and that I will make a true and 
ferfedt inventory of all said goods and chattels, rights and credits, and 
retura a just account thereof when thereunto required: So help me God, 
§21, No. 1582, p. 493, Pub. Acts. 

20, By the statute of the 22 and 23 C. 2. ¢. To. All ordinaries shall 
and may, upon their granting and committing of administrations of the goods 
of persons dying intestate, of the person or persons to whom any administra- 
tion is to be committed, take sufficient bond, with two or more able sureties, 
respect being had to the value of the estate, in the name of the ordinary. P, 

81, Pub. Acts. | 

~ And such administrator shall also enter into bond, with good secu- 
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rity, to be approved by the court, in a sum equal to the full value of 
the estate, with the condition following: The condition of the above 
“ obligation is such, that if the above bound AB, administrator of the goods, 
‘ chattels and credits of CD, deceased, do make a true and perfect inven- 
“ tory of all and singular the goods, chattels. and credits of the said deceased, 
% uhich have or shall come to the hands, possession, or knowledge of the said 
“ AB, or into the hands or possession of anyother person or persons for him ; 
“ and the same so made do exhibit into the said court of , when he shall 
‘6 Je thereunto required; and such goods, chattels or credits do well and 
“ truly administer according to law; and do make a just and. true account 
“of his adtings and doings theréin, when required by the said cout; and 
& all the rest of the said: goods, chattels and credits, which shall be found 
“ remaining upon the account of the said administration, the same being 
66 tyst allowed by the said court, shall deliver and pay unto such persons 
* respectively as are entitled te the same by law; and if it shall hereafter 


« ahpear, that any last will and testament was made by the said deceased, 


“and the same bs proved in court, and. the executors obtain a certificate 
“+ of the probate thereof, and the said A.B do, in such case, if requiredy 
“ render and deliver up the said letters of administration, then this obliga- 
“ ton to be void, or else to remain in full force.” se 

Fhe form of this bond is nearly copied from the one contained in 
22 and 24 @.'2..€ Fort - . nee 

21. This bond shall be made payable to: the justices of the county 
court, and their successors, and recorded in the clerk’s office, or to the 
ordinary of the district, as the case may be; and may be sued in 
like manner as is prescribed in the case of bonds given by administra- 
tion with the will annexed. . Jd. 2k Mahler aaeeaale 

H.6 An. Archbishop of Canterbury and Willis. "Fhe condition of 
the bond, as to administering truly according to lazw, is to be intended 
in bringing in his account, and not in paying the debts of the intestate; 
and therefore a creditor shall not take an assignment of the bond, and ~ 
sue it, and fer breach assign non-payment of a debt to him, or a de- 
vastavit committed by the administrator; for that would be endless, 
r S@lhg16. 5 | pets VERS 
June 28,1746; Greenside and others, against Bevson and others. 
Fhe plaintiffs were two sureties with the detendant, Mrs. ty i 
an administration bond given to the commissary of York 
bringing in a true and perfeét inventory of the intestate’s effed 
defendant, Mrs. Hudsox, did afterwards exhibit an invento 
spiritual court of York. ‘The defendant, Benson, being a 
the intestate, by bond, in the penalty of £600. brought an 
against the defendant, Mrs. Hudson, upon that bond, and she p 
that she had not assets above £ 54. which she paid into court. é 
defendant, Benson, not being satistied with the inventory brought in 
by her, procured the commissary (by indemnifying him) to assign the 
administration bond'to him, and he put it in suit by bringing three 
several actions, one against her, and one against each of the sureties; 
and assigned for breach of the bond, that she had not exhibited a true 
and perieét inventory. These causes came.on to be tried, and on the 


trial no defence was made; and there was judgment for the plaintiff - 


, | | by 
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‘by default. A bill was brought against the defendant, Bezson, insist- 
dng that he, as a creditor, had no right to put the bond in suit against 
the sureties, and prayed an injunction to stay the proceedings at law. 
And for this was cited the case of the archbishop of Canterbury and Wil- 
dis—By the lord chancellor Hardwicke: There is no doubt but the 
 .archbishop’s commissary may. assign.a breach in not delivering a true 
and perfect inventory, and even without citation, and nothing else 
‘appears at law; and there must have beena judgment for the ordinary, 
because no doubt there was a breach in not exhibiting such an inven- 
tory. What the counsel for the plaintiffs and for Mrs. Elva'san aim at 
would have been right, supposing the commissary had assigned for 
breach the non-payment of the :creditor’s debts. . The ecclesiastical 
‘court understand no more-by an account than some account.in .na- 
ture of an inventory, and depends only upon the particular wording 
-of inventories by administrators. ‘The ordinary, after an administra- 
tor has exhibited an inventory, cannot compel .the administrater to 
account; but it must be at the instance of the party.; and therefore 
the inventory and account are, as to the ordinary, the same thing. 
What the defendant, Mr. Bensoz, asks.is, that this bond, upon which 
the penalty is recovered, may stand only as a security for what is justly 
-due to the creditor. “Ihe administratrix to -be sure cannot now dis- 
pute the verdict, which:finds she did not administer the whole assets, 
and she is bound by.a:verdict which has unravelled a matter; and it 
ds no excuse to say that.the verdict was without defence of the admini- 
stratrix, for that is rather a consciousness that she had no defence. 
Therefore the court will not think it proper to have the whole.account 
taken .over again, or to alter what has been found by the verdict. 
The:case of the sureties is not at all better: for, as the verdict was 
obtained against the administratrix, who was the proper person to 
try it, it would be hard to have this tried over again in as,many ac- 
tions as the plaintiffs please. His lordship ordered an account to be 
taken only of what was exhibited upon the inventory, and the ver- 
dié& to.stand as a security for so much as that should fall short to sa- 

tisfy the defendant’s principal and interest on hisbond. 3 rk. 2.48. 
_ £.13G. 2. Folkes and Docminique. The plaintiff declares, on bond 
in the define, against the defendant as administrator, during minority, 
withthe willannexed. And, upon oyer, the condition appears to be, 
for exhibiting an inventory and duly administering, by paying debts and 
legacies. ‘The performance of all which:the defendant avers. The 
- plaintiff replies, that he had -not paid a legacy of £1500. though he 
had more than sufficient to pay all the debts; to wit, £500. And 
ton demurrer it was objeéted, that this was a void bond, not warrant- 
- ed by the statute of the * 21H. 8. ¢..5. (nor by the statute of the f 
22 and 23 C. 2c. 10. for neither of those statutes -extendeth to admi- 
nistrators during the minority.of an executor) nor yet by. the common 
Jaw ;: for that it requireth the administrator to pay legacies according 
to the ecclesiastical decision, and shall be taken to be obtained by co- 
ercion. ’ On the contrary, it was argued, that this not being on an in- 
: ev. puch testacy 
* Not in-force here. : 

+ In force here, p.31, Pub. Acts. 
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testacy (nor in case where an executor refuseth) is not within the sta, - 
tutes it is true; but it is to be supported as a reasonable bond taken 
hy the course of the ecclesiastical court... And though formerly it was 
disputed, yet it is now settled, that they may compel distribution : that 
here the breach is assigned in non- -payment of legacies, of which they 
have undoubted Jurisdiction : and if it be good in any part {being a 
‘bond at common law) it is enough. And ‘it differs from the case 
where part of the condition is against a statute, for there it is void 
in toto. And by the court: These administrations are not within the 
statutes; and therefore we deny a mandamus: we must therefore.con- 
‘sider it as a bond at common law; and then it is sufficient if it be 
good in that part on which the breach is assigned, as we think this is, 
and we cannot take it to be a bond Das coercion. ‘Therefore the plait 
tiff must have judgment. Aerie rs yey : 

22. If the justices of the county court who were present at the time 

of granting letters ‘of administration, or the ordinary of. the district, 
shall fail to take bond and security aforesaid, such justices: ‘or ordi= 
nary shall be liable to be sued for all the’ damages arising from ‘such 
negleét, by any person interested in the estate. § 21, No. gs 
494, Pub. Acs. 
. 23. Ifthe securities for administrators conceive themselves i in dike 
ger of being injured by ‘such suretyship, they may petition the court, 
to whom they stand bound, for relief; which court shall summon the 
administrator to appear, and thereupon make such order or decree as 
shall be sufficient to give relief to the petitioner. § 24, fd. — 

24. The plaintiff could not produce any letters of administration ; 
yet, to prove himself administrator, he produced the book of the spi- 
ritual court, wherein there was an order entered, that administ ation. 
shall be granted to him; and this was allowed to be good: evi lence, 
1 Lev,.101.  Peasly’s case. Be a 
_ And by the 4 Az. c. 16. No shlvetapen or exception: shall As panic 
for the default of alledging the. bringing into court any letters of admi- 
istration ; but the court shall give judgment according to the very | 
right of the cause, without regarding such omissions and defeéts, ex- 
cept the same shall be specially and particularly set down. ce shews 
for cause of demurrer, No, 331, 94, Pub. Ads. 

2. The ordinary cannot sb ai an administration at his | 
Pwin. a. 381.0 | 

_ . 15and 16 C. 2. Sands’ $ case. Sir George Sands administered 

to his son, and afterwards a woman, pretending to be his wife, sued 
fora repeal, but a prohibition was granted; because the ordinary | had 
an election to grant it either to the father or wife, and had’ executed 
his power by granting it to the father. Raym. 93. ei RNY IED, 
_. But where a femé-covert died intestate, and the next: of kin to Hise 

obtained administration, and the husband sued for a repeal, a prohibi- 
tion was denied; because; i in this case the ordinary had no power’ or 
election to grant it to any person but to the husband.’ 3 Sale22. - 

And the rule seemeth to be, that an administration may be repealed, 
although not arbitrarily, yet where there shall be j just cause for so doing ; 

of which the tempor courts are to judge 3 as, if the wis 
shou 


WILLS.  Adminztration. 197 


should become lunatic, or the like. So if the next of kin, at the 
time. of the death of the intestate, happen to be incapable of admini- 
stering, by reason of attaint, &c, and the ordinary commiits it to ano- 
ther; if he afterwards becomes capable, the ordinary may repeal the 
first administration, and commit it to the next of kin. Giés. 479. 
_ And the same thing is much more to be said, where the administra- 
tion was undue ab initio, whether as granted to other than the next 
of kin, or granted by an incompetent authority, or in an irregular 
manner, without citing those who ought to have been cited. Gi7ds. 
479. 2 Bac. Abr. 410, | 
T. 5 G.2. Harrison and Weldon. Walker Weldon died intestate, 
leaving Anne, his wife, and Amphillis, his sister, The sister, upon 
the common oath, that she believed he died intestate, without wife or 
children, obtained administration. And in a suit to repeal it as ob- 
tained’ by surprize, it appeared to be the course of the court never to 
grant it to the next of kin until the wife is cited. The sister moved 
for a prohibition, and insisted that the ordinary had executed his au- 
_ thority. But the court held, that. the ordinary could not be said to 
have executed his authority, having never had an opportunity to make 


the eleétion which the statute of the 21 H. 8.c. 5. gives him; that it ~ 


was incident to every court, to rectify mistakes they were led into 
by the misrepresentation of the.parties; that if there were no surprize 
{of which the court below was judge) there ought to be a prohibition, 
because, then the administration will have been duly and regularly 
granted: but here was a plain surprize, and therefore they denied a 
prohibition. Sr. 911. . 

‘ And it is said, that an administration may be repealed without any 
sentence of revocation to be given in any spiritual court or otherwise ; 
as, by granting a new administration. 1 And. 303. L. of L. 476. 

' If an administration is granted, and afterwards a will is produced 
and proved, the administration shall be revoked. 2 Ro/l’s Abr. 907. 

_ Where the administrator, after many goods administered, had his 
administration revoked, and it was committed to B, who sued the 
first administrator for goods unduly administered; it was held, that 
there was no remedy but in chancery. But it is conceived, in such 
a case as this, the second administrator might maintain an action at 
law against the first, for money had and received, or trover for any 
goods remaining*in his possession. fac. Law Did. 10 edit, title ad- 
ginistratoy. i f 
-. All aéts done by an administrator, as long as his administration con- 
‘tinues in force, are good, even though it be afterwards revoked or 
‘repealed. But there is a difference taken when an administration is 
repealed-ypon a citation or upon an appeal. If it is upon an appeal, 
which suspends the administration, all acts after such suspension are 
void: if it is repealed upon a citation, all the aéts of the administra- 
tor, till the repeal, are good; for by the citation the grant of the admi- 
mnistration ig not suspended; therefore, if the administration be re- 
pealed, all aéts done by an administrator, which a rightful adminis- 
4rator might have done, shall be allowed; for in therm he acted in the 
place of a rightful administrator. 6 Co. Ref. 18, 19. 
i ka | CHAP. 
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CHAP. 1X. Of the Duty of Executors and Adminifirators 
in making an Inventory, having the Goods appraifed, and 
of getting in. the Effects of the deceased. souks pre 
1. AT the time of probate the executor makes oath, that he will 

make a true and perfect inventory of all the goods and chattels of the 

deceased. § 20, No. 1582, /. 493, Pub. Acts. Beer al 

And the administrator, at the time of his taking out letters of ad- | 
ministration, makes oath, that he will make a true and perfe& inven- 
tory of all the goods and chattels, rights and credits of the said deceas- 
ed, and return a just account thereof, when thereunto required. § 

21, dd. ‘4 ee aide) 
But the a& of 1745 is much more particular, as it requires the ex- 

ecuter or. administrator te return a full and perfect inventory of all and 

singular the rights and credits of the said testator.or intestate, whether 
tke same be in ready money, judgments, bonds or other specialties, — 
or notes of hand, together with a list or schedule of the books of ac- 
compt of such testator or intestate person, and the number of pages 
in such books. § 1, No. 748, /.201, Pyd. Ads. Ren oa Stee i aa 


And it is said, that if an executor, without making an inventory, 
shall intermeddle himself with the administration of the goods of the 
deceased (except in certain cases, as for the expences of the funeral, 
for insinuation of the testament, for making the inventory, for the 
necessary preservation of the goods) shall be bound to answer to every 
one of the creditors his whole debt. - Swi. 228,229. <Athon.107, 

Also it is said, that every Zegatary may recover his whole legacy at 
his hands: for in this case, the law presumeth that there are sufficient — 
goods to pay all the legacies, and that the executor doth secretly and — 
traudulently subtract the same. Whereas, otherwise the executor 


is presumed not to have any more goods, which were the testator’s, oe 


than are described in the inventory, the same being lawfully mad “ee 
Swin, 228, 220: Doth. 1836. 12, Mod 346i0 5 Lk 

And therefore, if any creditor or legatary doth affirm that the tes- 
tator had any more goods than are comprized in the inventory, he 
must prove the same; otherwise the judge is to give credit to the in- 
ventory, being made in due form oflaws, Swin 4260.5 a8 ee 

2. Every executor and administrator shall, upon oath, be bound te 
produce and shew to. the appraisers that shall be appointed by the or- 
dinary for that purpose, or any 3 or more. of them, all and singular 
the goods and chattels of the said testator or intestate, as have or shall 
come into their or either of their hands, possession or knowledge ; and 
within 60 days after his qualification, shall cause to be made a true 


and just appraisement, upon oath, of all and singular the goods and 


chattels aforesaid, -§ 1, No. 748, 4. 201, Pub. Ads. ms 
Every executor and administrator shall exhibit, or cause to be exhi- 
bited, the appraisement, certified under the hands of any 3 or more of 
the appraisers, into the secretary’s office in Charleston, within go days — 
after qualification. Jd. ih ha gee ng aguante 
ig ue But 
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But the place where, and the time when returnable, is altered by the 
act of 1789; which enacts, ‘Aat when any will shall be proved, or 
application is made for administration of the estate of any person dying 
intestate, the court shall direét the executor or administrator to make 
out an exact inventory of the personal estate of the deceased; and 
shall appoint 3 or more reputable freeholders, who shall appraise the 
same upon oath; which appraisement shall be returned to the next court 
to be held in the county, or to the ordinary of the distriét, in cases. where 
there are no county courts, within such time as the ordinary shall 
limit. §13,.No. 1582, 2.492, Pud. Ads. 

If the goods of a testator or intestate lie in several counties, the 
court having jurisdiction, shall order appraisement and appoint ap- 
praisers ineach; which, when made, shall be transmitted by the ap- 
praisers to the court where the will was recorded, or administration 
granted. Id. adie | 

If the above clause was construed strictly, the ordinaries of the 
several distriéts would be ousted of this power: but they do appoint 
appraisers for the purposes aforesaid, where the goods and effects of 
a deceased person lie in several distriéts, and this from the neces- 
sity of the case; for, as the law direéts the will. to be proved in a par- 


‘ticular court by § 12, act of 1789, wherever it is proved there must. 


be lodged a power of appointing appraisers, as their return must be 
made to the same court. 2 . | 
_. Swinburne says, if the executor enter to the testator’s goods, and 
will make no inventory thereof, then may every legatary recover 
his whole legacy at his hands; for in this case the law presumeth that 
there are sufficient goods to pay all the legacies, and that the executor 
doth secretly and fraudulently subtract the same: whereas, otherwise 
the executor is presumed not to have any more goods, which were 
the testator’s, than are described in the inventory, the same being 
lawfully made. Swain. 228. ; 

_ And therefore, if any creditor or legatary affirms that the testator 
had any more goods than are comprized in the inventory, he must 
prove the same; otherwise the judge is to give credit to the inventory, 
being made in due form of law. Swin. 426. : 

In the case of the Corforation of Clerg ymen’s sons against Swainson, 
March 5, 1747; where the executors made no inventory, but paid in- 
terest fer a legacy during their lives, it was decreed by the lord chan- 
cellor Hardwicke, that this shall be evidence of assets; and he would 
not put the plaintiffs to take a stri€t account of the assets of the testa- 
tor, as there cannot now be a personal examination of the executors. 
And he said, nothing is more necessary than to keep executors to de- 
liver inventories. 1 Vex. 7%. ) : 

And in the case of Orr and Kaines, March, 1750; where the ex- 
ecutor paid several legacies in full, and died, having made no inven- 

~ tory; it was decreed by Sir John Strange, master of the rolls, that 
his representatives, having assets of the said executor, shall pay the 
rest. Not exhibiting an inventory (he said,) which every executor 

_ ought to do, especially in a deficient estate, is an imputation upon 
him; and though not conclusive evidence, yet always inclines the 
court 
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court to bear harder upon an executor, because he may at any timé 
relieve himself by an inventory, if he finds the estate deficient. He 
is admitted both at law, on plea of /lene administravit, and in equity 
on account of assets, to shew that the money for which, by solemn 
inventory on oath, he has charged himself, has, by accident, as perhaps 
failure of some great merchant,’ not come to his hands: so that the 
inventory not being finally binding, is one reason why he ought to 
exhibit one. Besides, every executor ought, after debts and funeral 
expences, to see what remains for legatees; and if not enough for ally 
should make an estimate, and pay all in proportion; Whereas, in the 
present case, the executor having paid the rest in full, is the strongest 
evidence against him. ‘The rule isy that whenever an executor pays 
a legacy, the presumption 1s, he hath sufficient to pay all legacies; and 
the court will oblige him, if sclvent, to pay the rest, and not permit 
him to bring a bill to compel the legatee, whom he voluntarily paid, 


to refund: although, if the executor proves insolvent, so that there is 
no other way, the court wili admit.a bill by the other legateesy to com-= 
“pel that legatee to refund. But that is not the ease here; for the ex- 
ecutor appears to have been solvent; and’ he hath acted so, as that 
the court will presume him to have received assets sufficient for all 
the legacies. 2 Vex. 193. SiG bn) tae? 

3. No appraisers that shall be hereafter appointed shall enter upon 
that office before they shall have taken the following oath, before a jus- 
tice of the peace, who is hereby empowered to administer the same: 

“ You, AB, CD, EF, Sc. do swear, that you will make @ just and true 

% appraisement of all and singular the goods and chattels (ready money only — 

“ excepted,) of GH, deceased, as shall be produced by I K, the executor 

& (or administrator) of the estate of the said G H, deceased ; and that) ~ 
“¢ you will return the same, certified under your hands, unto the said I Ky | 
« executor, (or administrator) within the time prescribed by law.” § 5 
No. 748, p- 202, Pub. Acts, — aa & Nate Ns | 

4. ‘The appraisers shall be allowed 4s. and 8d. each, by the day, 
whilst employed in appraising any estate, to be paid by the executors. 4 
or administrators; which expence shall be allowed them in the settle- 
ment of their accounts. § 14, No. 1582, /. 4G23:. Pub. Aen Dee 

5. By goods are included all the testator’s cattle, as bulls, cows, oxen, 
sheep, horses, swine, and all poultry, houshold stuff, money, plate, 
jewels, corn, hay, wood severed from the ground, and-such like 
moveables. Law of Test. 379. ie Oh Re 

6. Chattels comprehend all goods, moveable and immoveable; ex- 
cept such as are in nature of ireehold, or parcel of it. And chattels 
are either personal or real: Personal are such as belong immediately 
to the person of a man; and for which, if they be any way injuriously 
withheld from him, he hath no other remedy but by personal action : 
Chattels real are such as either appertain not immediately to the per- 
gon, but to some other thing by way of dependency, as a box with 
charters of land; or such as are issuing out of some immoveable thing, 
asa lease, or rent for term of years: and chattels real concern the 
realty, lands and tenements, interest in advowsons, in statutes’ mer- 
chant, and the like. 1 Just. 118. pate Feed aaa ER 
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. But fishes ina pond, conies in a warren, deer in a park, /igeons in 
a dove-house, where the testator had the inheritance, or but tor life, 
in the pond, warren, park and dove-house, are not chattels at all, 
nor go to the executor, but to the heir with the inheritance: and there- 
fore, they.are not to be put in the inventory of the goods and chattels 
of the party deceased. Went. 52. Swin. 422. But if the testator 
have any tame pigeons, deer, rabbits; pheasants; or partridges, they 
shall go to the executors; and though they were mot tame, yet if they 
were kept alive in any room, cage, or such like place: so fish ina 
trunk; also young pigeons; though not tame, being in the dove- 
house, and not able to fly out. Law of Test. 379. 
_ Also, hounds, greyhounds, spaniels, and the like, as they may be 
valuable, and may serve not only for delight, but for profit; shall go 
to the executors. Law of Test. 379. 
_ All slaves must’also be put into the inventory, and appraised; as 
the act of 1740 deciares, that they shall be deemed, held, taken; re- 
puted and adjudged in law; to be chattels personal, in the hands of 
their owners and possessors, and their executors, admiristrators and 
assigns, to all intents, constructions and purposes whatsoever. | § 1, 
No. 695, 2. 164, Pub. Acts. | | 
7. Debts, which the deceased owed to others, ought not to be put in 
the inventory ; because they are not the goods of the deceased, but 
of other persons. Lind. 176. 
_ 8. Lindwood says, that debts, owing to the deceased, of which there is 
not any writimg or obligation, ought not to be put into the inventory 
‘before they be received; because, before that, they are not found to 
be debts, at least so as they may be handled or taken hold of. But 
atterwards, when such debts are received, they ought to be put into 
_the inventory; as goods newly accruing. Lind. 176. i 
_- But unless they be bad debts, it seemeth best to insert them; and 
even if they be bad debts, or desperate, yet they may be inserted, 
specifying them as such. And if in the course of administration they 
snail be recovered, then they shall be accounted for in like manner as 
the rest of the personalty: and if they cannot be recovered, or so 
much of them as eannot be recovered, shall not be accounted for as 
any part of the goods of the deceased. 
_ Our act requires that they shall be returned by administrators, in the 
inventory. § 1, No. 748, 4.201, Pub. Aas. , 
_ And every executor or administrator shall be chargeable with so 
much of the credits of the estate of the deceased as he, after due and 
proper diligence, shall recover and receive, in like manner as executors 
and administrators are by the common or statute law of England. § 
1, No. 748, 2.201, Pub. Adis. 
_ But the oath administered to executors or administrators, with the 


wiil annexed, does not require them to make an inventory of the rights 


and credits of the deceased, but only of the goods and chattels; neither 

are they, by the oath, obliged to make any return of the inventory 

O& appraisement. §20and 21, No. 1582, 4.493, Pub. A&s. 

. g. All leases for years the executor shall have; and therefore, leases 
i Lh ought 
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ought not to be omitted forth of the inventory. 1 Rolls Abr. gts. 
Swit, 421. nie 
If a devise be of land to one and the heirs of his body for 500 years;. 


this is a lease for years, and therefore the executor shall have it: And 


Cod 


the reason is, because an estate tail cannot be made of aterm. 1 Roll’s 
Abr, ot. say hy By Ve aa a 

Also, all leases for years, though they may be for tooo years. 
fitzh. Nat. Brev. 120. Heat | % 

10. Estates fur auter vie, that is, estates held by lease, during the 
life of another person, ought also to be put into the inventory, if not 
made to him and his heirs. . me 

“Also the executor shall have all lands extended on any judgment, 
statute, or recognizance. Law of Lest. 378. a ; 

It is to be observed here, that doubts having arisen, to: whom these 
estates, or the surplus of them, should belong, after payment of the debts: _ 
of the intestate; the stat-of 14 G.2.¢.20. makes them distributable 
as the personal estate of the testator or intestate would have been; but. 
this statute is not of force with us. And neither does our act for the 
abolishing the rights of primogeniture, and more equitable distribution 
of intestates’ real and personal estates,.include this species of property. - 

11. Also, the executor shall have all arrearages of rent due at the 
death of the testator; and therefore the same shall be put in the inven= 
tory. Law of Lest. 378. ap 

If any person shall rent or hire lands or slaves of a tenant for life,, 
and such tenant for life dies, the person hiring such lands or slaves 
shall not be dispossessed until the crop of that year is finished; he of 
she securing the payment of the rent or hire when due. §. 23, Now 
1582, #. 494, Pud. Adis. hoy Bg. te 

12. Cora growing upon the ground, ought to be put into the in- 
ventory; seeing it belongeth to the executor: but not the grass or 
trees so growing; which belong to the heir, and not to the executor. 
Swit. 42T. ener | Oe 

Also jofs, though not sown, if planted: and_ saffron, and hemp, 
because sown, shall goto the executors. Law of Test.3800 

‘But Mr. Wentworth thinks, that roots in gardens, as carrots, par- 
snips, turnips,. skirrets, and such like, shall not go to the executor, 
but to the heirs. because they cannot be taken without digging and 
breaking the soil. Went. 61, 62. : ee 

But lord Coke says, that if the testator shall set roots, his executors. 
shall have that year’s crop. 1 Lust. 55. Bi hate asta ik 

- Hfa man be seised for life, or in fee or tail in his own right, or in 
the right of his wife, or for years in the right of his wife, and sows | 
the ground with corn, but dies before it is ripe, his executors shall 
have it, and not the wife or heir: But grass, ready to be cut for hay, 
apples, pears, and other fruit on the trees, shall mot go to the execus 
tors. And the reason of the difference is, because the former comes 
not merely from the soil, without the industry or manurance of many 
as the latter doth. Law of Test. 379. 2 BOR Py 

Yet, if a lessee at will sows the land with hay-seed, and by this in- 
creases the grass, and the lessor enters and ejects him, the lessee shall 
not have it. 1 Inst. 56. , | one 
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But for clover, saintfoin, and the like, the reason of manurance, 
labour and cultivation, is the same as for corn; but no case hath oc- 
curred wherein these matters have come’in question; this kind of 
husbandry having been in use only of late years. Y 

If the wife had a lease for years, as executrix, and the husband 
sows the ground with corn, and dies before it is ripe; the corn shall 
go to his executors, at least so much. as is more than the yearly rent 
of the land. But if the husband and wife were joint-tenants of the 
land, she shall have the corn, and not his executors, Lew of Zest. 
380. mA 
; If a parson sows his glebe land, and dies before severance; and 
after, his successor is admitted, instituted and induéted before the corn 
is cut, it shall go to the executors or administrators of the deceased, 
who must.pay tithes thereof to the successor. 1 Roll’s dbr.655. 

Emblements are not distrainable for rent arrear by the common 
law. 2 Black. Com..404. But they have been made so by the 11 G. 
2. ¢. 19. which is not of force here. But.the following aét has vested. 
them in the executors, &c. | 

If any person shall die after the rst day of March in any year, the 
slaves of which he was possessed, whether held for life or absolutely, 
and who were employed in making a crop, shall be continued on 
the lands which were in the occupation of the deceased until the crop 
is finished, and then be delivered to those who have the right to them: 
and such crop shall be assets in the executors:or administrators hands, 
subject to debts, legacies and distribution; the taxes, overseer’s wages, 
expences of physic, foed and cloathing being first paid; and the em- 
blements of the lands which shall be severed before the last day of De- 
cember following, shall, in like manner, be assets in the hands of the 
executors or administrators; but all such emblements growing on the 
lands on that day, or at the time of the testator’s or intestate’s death, 
if that happens after the said last day of December, and before the 1st 
day of March, shall pass with the lands. § 23, Ne. 1582, 7. 424, 

13. Things that are affixed to the tenement, and are made parcel 
of the freehold, ought not to be put in the inventory; because these 
belong to the heir, and not to the executor or administrator. zi. 
421. Lovelass, 31. . 

And therefore the g/ass annexed to the windows of the house, be~ 


cause they are parcel of the house, shall descend, as parcel of the in- ° 


heritance, to the heir; and the executors or administrators shall not 
have it. And although the lessee himself, at his own cost, do cause 
the glass to be put into the windows, yet the same being parcel of 
the house, he cannot take the same away afterwards, without danger 
of punishment for waste. Neither is there any material difference 
in law, whether the glass were annexed to the window with nails, or 
in other manner, either by the lord or by the tenant; for being once 
affixed to the freehold, the same cannot be removed by the lessee, 
but shall belong to the heir, and not to the executors or administrators : 
and therefore the same is not to be put into the inventory, as part or 
_ parcel of the goods of the deceased. Swin. 421, Lovelass, 31. 


‘The 
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The like may be roneldied of wainscot; that it ought not to be put 
into the inventory, as parcel of the goods of the deceased: for being 
annexgd unto the house, either by the lesssor or by the lessee, it is parcel 
of the house. And there is no difference whether it be affixed with 
great nails or littie nails, or by screws, or irons thrust through the posts 
or walls of the house: for howsoever it be affixed, either in manner 
aforesaid, or in any other manner, it is parcel of the freehold; and 
if the executors or administrators shall remove it, they are punishable 
for the same.  Swin. 421. Lovelass, 2B 

And net only glass and wainscot, but any. other mE Tike thing, 
affixed to the freehold, or to the sround, with mortar and stone, as 
vables dormant, leads, mangers, and such like; for these belong to:the 
heir, and not to the executor or administrator: and therefore they 
are not to be put in the oe Seclaet of the deceased’s shee Swin. 421. 
Lovelass, 32. pee 

So also of mill-stones, anvils, doors, keys, cpbndotonahactehed none of 
these be chattels, but parcel of the freehold, or thereto pertaining; _ 
and therefore shall not go to the executors or administrators. Went. 
Gis. Lovelass, 32. ~ 

An executor taking away a furnace which was set in 1 the veidalé of 
an house, and not fixed toany wail; the heir brought an action. of 
trespass against him: and it was adjudged for the heir, that this should 
go as part of the freehold and inheritance of the heir.’ But in the case 
of Day and Austin, Walmsley said, that lord Dyer’s opinion was, that 
where the furnace is not aifixed to the wall, the lessee might, within 


‘his term, take it away; but not if. it was fixed to the wall, for there 


it would strengthen the house. Law of Test. 380. : 
Pidiures and glasses, though, generally speaking, are not part of the 
frechold, ‘yet if. put up instead of wainscot, or where otherwise wain- 
scot wouid have been put, shall go to the heir; for. the house ought. 
not to come to the heir maimed or disfigured. a Vern. rach eine 
of kent. BBo,53B 1. be = 
But in the case of Harvey and Hoa. M. 14 G. 2. In trover, i . 
the executor against the heir: it was held by Lee chief justice, that 
hangings, tapestry, and iron backs to chimnies, belonged to the execu- 
tor; who recovered accordingly against the heir, Str. 1141. 
And the law seemeth now to be held not so striét as for merly ; s/ aud 
if these things can be taken away without prejudice to the fabric of 
the house, | it seemeth that the executor or administrator shall have 
them; as tables, although fastened to the floor; furnaces, if not made 
part of the wall; grates, iron ovens, jacks, clock- -cases, and such like, _ 
although fixed to the freehold aby: nails or otherwise." 4 Burn. Ee. nah 
244. and Lovelassy 32.05 
Dec. 14,1743; Lawton a Lawton. The question » bua. Webethen 
a frre-enzine, set up for, the benefit of a colliery, by a tenant for life, 
shall be considered as personal estate, and go to his executor; or fixed _ 


to the freehold, and go toa reminder: man. For the plaintiff (who 
was a creditor of the tenant for life) evidence was read, to prove that 


the fire- engine was worth, to be sold, £ 350. and that it is customary 
to remove them ; and. that j in Bhan: g of sheds for securing the engine, 
they 
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they leave holes forthe ends of timber, to make it more commodious 
for removal, and that they are very capable of being carried from one 
place to another. And it was urged, that the testator was dead, greatly 
indebted; and it would be hard, when he has been laying out his 
creditors’ money in ere¢ting this engine, that they should not have the 
benefit of it, but that the strié rule of law should take place. And 
it was compared to the case of a cyder-mill, which is let in very deep 
into the ground, and is: certainly fixed to the freehold; and yet lord 
chief baron Comyns, at the assizes at Worcester, upon an action of 
trover, brought by t the executor against the heir, was of opinion that 
it was personal estate, and directed the jury to find for the executor. 
On the other hand, for the defendant, evidence was produced to shew, 
that the engine cannot be removed without tearing up the soil, and 
destroying the brick work. By the lord chancellor Hardwicke: This 
is a demand by a creditor of Mr. Lawton, who set up the fire-engine, 
to have the fund for payment of debts extended as much as possible. 
*Tis true, the court cannot construe the fund for assets further than 
the law allows; but they will do it to the utmost they can in favour 
of creditors. This brings on the question of the fire-engine, whether 
it shall be considered as personal estate, and consequently applied to 
the increase of assets for payment of debts. Now it appears in evi- 
dence, that in its own nature it is a personal moveable chattel, taken 
_ either in part or in gross, before it is putup. But then it is insisted, 
that fixing it in order to make it work, is properly an annexation to 
the freehold. ‘Fo be sure, in the old cases, they go a great way upon 
the annexation to the freehold; and so long ago as Henry the seventh’s 
time, the courts of law construed even a copper and furnaces to be 
part of the freehold. Since that time, the general ground the courts 
have gone upon of relaxing this strict construction of law is, that it 
is for the benefit of the public to encourage tenants for life to do what 
is advantageous to the estate during their term. What would have 
been held to be waste in Henry the seventh’s time, as removing wain- 
scot fixed only by screws, and marble chimney pieces, is now allowed 
to be done. Coppers, and all sorts of brewing vessels, cannot possi- 
bly be used, without being as much fixed as fire-engines; and in 
brew- houses especially, pipes must be laid through the walls, and 
supported by ‘walls; and yet, notwithstanding this, as they are laid 
for the convenience of the trade, landlords will not be allowed to re- 
fain them. Fhisigene, the general rule, consider how the case stands 
as to the engine which is now in question. It is said, there are two 
maxims which are strong for the remainder man: First, that you shall 
not destroy the principal thing, by taking away the accessory to ‘it. 
And this is very true in general, but doth not hold in the present case; 
for the walls are not the principal thing, as they are only sheds to 
prevent any injury that might otherwise happen to it. Secondly, it 
has been said, that it must be deemed part of the estate, because it 
cannot subsist without it. Now, collieries formerly might be enjoyed 
before the invention of engines; and therefore this is ‘only a question 
of majus and minus, whether i it is more or less convenient for the col- 
diery. . ‘There is no doubt but the case would be very clear as tne 
Bn landlor 
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- Jandlord and tenant. It is true, the old rules of law have indeed been 
relaxed chiefly between landlord and tenant, and not so frequently 
between an ancestor and heir at law, or tenant for life and remainder 
man. But even in these cases it admits the consideration of public 
conveniency for determining the question. I think, even between 
ancestor and heir, it would be very hard that such things. should 
go in every instance to the heir. One reason that weighs with me 
is, its being a mixed case between enjoying the profits of the land, 
and carrying on a species of trade; and considering it in this light, 
it comes very near the instances in brew-houses of furnaces and 
coppers. ‘That case also of the cyder-mill, between the executor and 
the heir, is extremely strong; for though cyder is part of the profits 
of the real estate, yet it was held by lord chief baron Comyns, a 
very able common lawyer, that the cyder-mill was personal estate 
notwithstanding, and that it should go to the executor. It doth not 
differ it in my opinion, whether a shed over such an engine be made 
of brick or wood; for it is only intended to cover it from the weather 
and other inconveniencies. This is not the case between an ancestor 
and an heir, but an intermediate case between a tenant for life and re- 
mainder man. The reason of the thing weighs most in favour of 
the tenant for life; and is like the case of corn growing, which shall 
go to the executor, and not to the heir or remainder man, it being 
for the benefit-of the kingdom that corn should be sown. It is very 
well known, that little profit can be made of coal-mines without this 
engine; and tenants for life would be discouraged in erecting them, 
if they must go from their representatives to a remote remainder man, 
when the tenant for life might possibly die the next day after the en- 
gine is set up. These reasons of public benefit and convenience 
weigh greatly with me, and are a principal ingredient in my present 
opinion. Upon the whole, I think this fire-engine ought to be consi- , 
dered as part of the personal estate of Mr. Lawton, and go to the exe- 
cutor for the increase of assets. And decreed accordingly. 3 Arkyus, 
13. , need 
14. But ifa man be seised of a house, and possessed of divers heir- 
looms, that by custom have gone with the house from heir to heir; - 
it seemeth that these, although no part of the frechold, shall go to the 
heir, and not to the executor or administrator; and therefore ought 
not to be put into the inventory. 1 Just. 185. Lovelass, 34.000 
“And if a man deviseth these away by his will, this devise is void. 
Co. Litt, 185. : wreegsede a RLS Eg AS be 
So if an incumbent enter upon a parsonage house, in which are 
hangings, grates, iron backs to chimnies, and such like, not put there 
by the last incumbent, but which have gone from successor to suc- 
cessor; the executor of the last incumbent shall not have them, but 
it seemeth that they shall continue in the nature of heir-looms: but 
if the last incumbent fixed them there only for his own convenience, 
it seemeth that they shall be deemed as furniture, or houshold goods, 
and shall go, to his executor. pateeaetes 9 Sibel le tie 
“Other personal chattels there are, which desgend to the heir, in na- | 
ture of heir-looms, as a monument or tomb-stone in a church, or the 
coat 
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coat of armour of his ancestor there hung up, with the pennons and 
other ensigns of honour, suited to his degree. In this case, although 
the freehold of the church is in the parson, and these are annexed to 
the freehold, yet cannot the parson, or any other, take them away, or 
deface them, without being liable to an action from the heir. Pews 
in the church are somewhat of the same nature, which may descend, 
by custom immemorial, from the ancestor to the heir. But though 
the heir has a property in the monuments and escutcheons of his an- 
cestors, yet he has none in their bodies or ashes; nor can he bring 
any civil action against such as indecently at least, if not impiously, 
violate and disturb their remains, when dead and buried. ‘The par- 
son, indeed, who has the freehold of the soil, may bring an action of 
trespass against such as dig or disturb it: and if any one, in taking up 
a dead body, steals the shroud or other apparel, it will be felony; for 
the property thereof remains in the executor, or whoever was at the 
charge of the funeral. 2 Black. Com. 509. | 

But the a& passed 24th March, 1785, vests the lands, tenements, &c. 
which they now have, or shall hereafter acquire, in the vestries and 
church-wardens of St. Philip’s and St. Michael’s chureh, and their 
successors; and so do all the aéts of incorporation of the many reli- 
gious societies in this state. True it is, that most of the clergymen 
are of the vestry; but they are such not de jure, as being clergymen, 
as is the case in England, but by election, in the same manner as the 
rest of the vestry, or perhaps by courtesy: so that they cannot indivi- 
dually bring any action against.such person as breaks the soil of the 
freehold; but the same must be commenced by the vestry and church- 
wardens of the respective parishes. 

15. Writings and evidences which touch the inheritance, ‘shall go 
to the heir, and not to the executor or administrator. Also charters. 
and deeds, and court rolis, together with the chests. Went.62. 2 
Black. Com. 5009. ‘ 

And: Swinburne says, that a box ensealed, or the chest with evi- 
dence of the land, though the same be not-affixed to the freehold, yet 
because they contain those things which belong to the heir, they also 
belong to the heir, and not to the executors: and therefore they are 
not to be put into the inventory of the deceased’s goods. Swin. 421. 

But as'to this, Ro/J makes a distin@ion, and saith, if the writings 
which concern the inheritance are in a chest, the executors shall 
have the chest, and the heir the writings. But if the chest be shut, 
the heir shall have the chest also; but if it be not shut, the executor 
shall have the chest. 1 Rol?’s Abr. g15. 


- But the author of the Law of Testaments observeth, that this distinc- - 


tion seemeth not to be well taken; for if it be a box purposed for the 
keeping of the deeds, the heir ought to have it, whether locked or 
open: on the other hand, if it be a box designed for other use, as for 
the keeping linen, it cannot be said to be appurtenant to evidences, 
although some be init; for so may other things also: or perhaps it 
may be a chest or cabinet of great value: surely this shall not go to 
the heir, when perhaps there is not personal estate sufficient to pay 
the testator’s debts. Law of Test. 381. 
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lf a further distinétion seemeth necessary, it might be this: that if 
the executor will not open'the box and deliver the writings, the heir, 
rather than not have the writings, may take the box also; but if the 
executor will deliver the writings, and retain the box, it doth not seem 
that one box more than another can be said to be appurtenant to writ- 


“ings. so as to divest the property thereof out of the executor. 4 Burn. 
S55 properly 4 


Ec. Law, 248. Pit ae 

16. But what shall we say to those goods which may seem to belong’ 
to the wife rather than to the husband, as her apparel, her bed, her 
jewels, or ornaments for her person; whether are they to be put into 
the inventory of the husband’s goods, yea or nay? By the civil law, 
those belonging to the wife, which be called Jona paraphernalia, are 


‘not to be put into the inventory of her husband’s goods; neither are 
p 5 8 3 


they subject unto the payment of the husband’s debts: _ But whether 
the wife’s apparel, with her bed, jewels, and ornaments for her per- 
son, be comprehended amongst those goods which the law calleth bona 
paraphernalia, is the matter in question. And it seemeth rather that 
they are not (saith Swinburne); her convenient apparel, agreeable 
to her degree, only excepted. Otherwise, whatsoever goods belong 
to the wite, are presently, by virtue of the marriage, become the hus- 
band’s; the property thereof being changed and transferred. from the 
wife to the husband. Insomuch that without her husband’s licence 
or consent, she cannot dispose thereof, neither by act in her life- 
time, nor at her death by her, last will, which she might do if they 
were bona paraphernalia; wherefore, those goods being the husband’s 
and not the wife’s, and the property thereof being in him and not 
in her, it may be concluded, that, in construction of law, those goods — 
above-mentioned, and namely; the wife’s jewels, chains and borders, 
are to be put into the inventory of the deceased husband’s goods. 
DUT ALD oye) koe i ough Sh 
Roll says, the wife, after the death of her husband, shall have 
covenient apparel for her body, and not the executors of her husband ; 
and of this convenience the court must be the judge. But she shalk 
not have excessive apparel; and if she takes more than is convenient, 
she shall be taken to be an executor of her own wrong. 1 Rell’s Abre 
git. Law of Test. 383, 384. PA jibe See 
And this necessary apparel is protected even against the claim of 
creditors. 2 Black. Com. 435. . ch eienin HRD 
And if the husband deliver to his wife a piece of cloth for to make 
a garment, and dieth; although that this was not made into a garment 
in the life of the husband, yet the wife shall have this, and not the 


executor of the husband; inasmuch as it was delivered to her to tnis 


jotent: ‘but against the debtee of the husband, the wife shall have no 
more apparel than is convenient. 1 Roll’s ddr. Quis SS 
But in the case of Hastings and Douglass, H. gq Cha. A chain of 
diamonds and pearl, worth £370. usually worn by Sir John Davis’s 
wife, who was daughter of the earl of Castlehaven, being by her hus- 
band’s will devised from her; Berkeley and Jones were of opinion, — 
that she, being the daughter of a nobleman, and permitted to use~ 
them frequently, as ornaments, of her person, and they being conve- 
: nient 
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hierit for her degree, she should have them as her paraphernalia; and 
when there are not debts to be» paid (as it doth not appear that there 
are any in this case,) she shall have them against the executors or ad- 
ministrators of her husband; and the husband cannot dispose of them 
from his wife by his will; but instantly by his death; the possession 
of them being in the wife? & custody, the property is weed in her, and 
the husband cannot give.them away ; for it is not reasonable the hus- 
band should leave her naked of those jewels. which she usually did 
wear, and are fity according to her calling, to wear. But Richardson 
and Croke were of opinion, that the will was good, and that she may 
not take them contrary to the devise; but it the husband had not 
made his will of them, but had left them to the disposition of the law, 
and the question had been betwixt the executor or administrator and 
the wife, where there be not any debts or legacies to be paid; or where 
there be assets to pay all debts and legacies besides those jewels; there, 
‘peradventure the law will allow her to take; and to enjoy them as her 
paraphernalia. Cro. Car. 343. 1 Roll’s Abr. git. 
And in the case of Carey and Appleton, M. 26 C.2. The husband 
devised the jewels, which were the paraphernalia of the wife, and died: 
they were decreed to the wife. 1 Cha. Ca. 240. 
_. And by Macclesfield lord chancellor: hona paraphernalia are not 
deviseable by the husband from the wife; any more than heir-looms 
from the heir; so that the right of the wife to her paraphernalia is to 
be preferred to that of a legatees b RW abe) go ie 
But it is said, -that bona paraphernalia shall not be retained by the 
wif against debts, And in the case of Stubbs and Stubbs, H. 31 €: 


2. it was held, that where the real estate is chargeable, together with 


_ the personal, for the payment of debts, and the personal estate is defi- 
cient; the bona paraphernalia shall be liable before the real estate shall 
comein. Cha. Ca. Finch. 415. 

But in the case of Tipping and Tipping, M. 1721. By Macclesfield 
Jord chancellor: bona paraphernalia are liable to debts in favour of 
creditors only; and.not in favour of the heir at law.. 1 P. Will. 730. ° 

And if ereditor$ of the testator; by judgment, take the jewels after 
his death in executions; when the heir, or executor, or trustees, have 
other assets sufficient to pay such debts; this isa default in the trustees, 
for which the widow ought not to suffer as to her bona paraphernalia. 
2P. Will. Bo. ! 

_ And in Northey and Nor they, Dec. 6, 1740; lord Hardwicke said, 
that the late cases have gone so far in the point of paraphernalia, that 


they have considered a wife in the nature of a creditor, and as having _ 


alien upon real estate. Though the jewels in the present case were 
worth £ 3000. yet (he said) tne value makes no alteration: and that 
there ate several cases where there have been debts standing out 
against the husband, and yet the wife has been admitted as a creditor 
to the value of the paraphernalia, even en trust estates created for 
payment of debts, 2 4:é. 78, 79. 

And inthe case of Jacledo» and Northcote, March 2, 1746; it was 
said by slord Hardwicke, that where there is a trust estate, charged 


with euaie of debts, which is sufficient for that purpose, she may 
EX |. Ke come 
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come round upon the trust estate to be reimbursed to the value of her 
paraphernalia, if the personal has been exhausted by her husband’s 
creditors. ‘ And so it hath been determined in several cases. 3 Ath. 
438. ah | 

And in Snelson and Corbet, June 16, 1746; where the question was, 
whether paraphernalia shall be liable to the payment of simple con- 
tract creditors and legacies: lord Hardwicke said; at law, where the 
husband dies indebted, the widow cannot have her paraphernalia; but 
this court doth not determine so striétly; for if the personal estate 
hath been exhausted in payment of specialty creditors, she shall stand 


4n their place as to so much upon the real assets of the heir at law; 
for she has a prior right, and a superior one to legatees, who take 


only from the bounty of the testator. 3 Ark. 369. 
Also, if an husband pledges the wife’s paraphernalia, and dies, 
leaving a sufficient estate to redeem the pledge and pay all his debts, 


she shall be entitled to have it redeemed out of the husband’s personal 
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estate.—But the husband may alienate the same in his life-time. 3 
Ath. 3945 Fe vi A A Tie GES / 
Also, where a daughter’s fortion was to be paid out of her father’s 
personal estate, the court would not allow the widow to retain her 
paraphernalia. Cha. Ca. Finch. 146. | rat he 
And where, by marriage artieles, it was agreed, that the wife should 
have no part of the husband’s personal-estate, but what he should give 
her by his will, it was declared by the court, that this bars her of her 
paraphernalia, and from jewels given to her by her husband in his 
life-time. 2 Vern. 83. eNO ee 
17. Goods to which the husband is entitled in right of his wife, 
and as administrator to her, are not to be put in the inventory after 
her death; but things which are in aétion must be put in. Swim. 422. 
In the case of Sir Foln St. Hohn, T. 15 Cha. the lady € was pos- 
sessed of divers leases, and conveyed them in trust, and afterwards 
married with 4B. The lady received the money upon the leases, 


and with part of the money bought jewels, and other part of the mo- 


ney she left, and died. .4B takes letters of administration of the 
goods of his wife; and in a suit in the ecclesiastical court, the court 
would have compelled him to have given an account of the jewels, | 
and for the monies, to have put them into the inventory. But the 
opinion of the whole court of king’s bench was, that he should not 
put them into the inventory; because the property of the jewels was 


absolutely in him as husband, and he had therm not as administrator: 
but such things as be in aétion, and which he shall have as admini- 
strator, he shall be accountable for, and they shall be put into the in- 
ventory. And for the money received upon trust, it was resolved, 


that the same was the money of the trustees, and the wife had no re- 


‘medy for it but in equity; and therefore the husband shall have it 


as administrator. And in that case it was resolved, that if a woman 


_ do convey a lease in trust for her use, and afterwards marrieth, in such 


case it licth not in the power of the husband to dispose of it; and if 
the wife die, the husband shall not have it. Mar. 44. Swin.a. 423. 
; . 18. The 
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. 8. The inventory shall be made in the presence of some credible 
persons, who shall com/etently understand the value of the deceased’s goods : 
tor it is not sufficient to make an inventory, unless the goods therein 
‘ contained be particularly valued and appraised by some honest and 
skilful persons, to be the just value thereof in their judgments and 
consciences; that is to say, at such price as the same may be sold for 
at that time. Sw2..425,.420. . 

But as to the value of the goods upen the appraisement, it is not 
binding, nor very much regarded at the common law; ior if it is too 
high, it shall net be prejudicial to the executor or administrator; and 
if it be too low, it shall be no advantage to him: but the very value 
found by the jury, when it comes in question whether the executor 
hath fully administered, or hath assets or not, is that which is.binding. 
Swin. 426. Went. 83, 84. 

Every executor or administrator shall -be chargeable with the real 
value of the goods and chattels in the said inventory contained, in like 
manner as executors and administrators are by the conymon or statute 
law of England. .§ 1, No. 748, 4.201, Pub. Adis. - 

Every appraisement, made as directed by law, may be given in evi- 
dence in any action against such executors or administrators, to preve 
the value of the estate; but shall not be conclusive, if it shall appear 
on atrial of the cause, that the estate was really worth, or bona fide 
sold for more or less than such appraisement.. § 13, No. 1582, 2. 4925 


Pub. Ais. " ae ig 4 
19., The inventory shall be,delivered to the ordinary within a time 
to be appointed by his discretion: not arbitrarily, saith Lindwood, but 
in a reasonable manner, according to the exigency of persons, things 
_and places. Lindw.177. i ofl ¥ 
And as the time for exhibiting such ‘inventory is left tothe discre- 
tion of the ordinary, so may he remit the making of an inventory 
for a.reasonable cause; or where it” may be expedient that,the quan- 
tity of the goods should not be divulged. Lindw. 176. 
July 18, 1682; Boon, dying possessed of a large personal estate, made 
his eldest son executor, and among other bequests, gave his 2d son 
-£ 2000.,to be paid at 3 several payments. ‘The said 2d son took out 
process against the elder brother, and caused him to be cited before 
the judge of the prerogative court (where the will was proved) in order 
‘to compel him to bring in an inventory. ‘But it appearing to the judge, 
that the. 2 first. payments were made, and the 3d offered to be made, 
he.gave sentence, that thereswas no need of an inventory at the instance 


of the plaintiff; which was confirmed by the delegates, first upon . 


appeal, and afterwards upon a commission of review. Raym. 470. 
But -by the aét of 1745, the executor or administrator is bound 
to have an appraisement made of the goods within 60 days after quali- 
fication: and by the same act, and the one passed in the year 1789, 
he must make an inventory, and return it to the next ensuing county 
court, or to the ordinary, within such time as he shall limit or appoint: 
he is also bound, by oath, to produce the goods to the appraisers, and 
to make a true and perfect inventory thereof.—It does not appear then, 
that an inventory can be dispensed with; but it is frequently the prac- 
tice 
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tice of the courts of ordinary to extend the time once in every 3 months, 
upon reasonable cause shewn for such return of the alah to be 
miade. ‘ 
20. Every appraisement, tnade as by law diremed, may be given in 
evicience in any action against such executors or. administrators, to prove 
the value of the estate; but shall not be conclusive, if i shall appear 
on a trial of the cause, that the estate was réally worth, or bona fide sold 
for more or less than’ such 23 ae sooner § 13, No. Bs 582, ie 49% 
Pub, Ads. 
a1. By the 4 Ed. ee “gy: WV) is eas in times fast, executors pte not 
had aétions for a trespass done to their testators, as of the goods | and chattels 
of the same testators carried away in their life, and so such tr espasses have 
hitherto remained unpunished ; it is enacted, that the executors in such cases 
shall have an action against the trespassers, and recover their damages, in 
like manner as they auhose executors ihey be ies have ite if Oy awere in 
life. P. 32, Pub. Adts. i 
a2. By the'o> Edi 3. 'stat.§.'c.'4, Five of executors shall bert 
actions of debts, accounts; and of Bantls carried away of. the farst testators, and 
executions of statute merchants and recognizances made in court of record 
to the first testator, in the same manner as the first testator should have had 
if he were in life; and the same executors of executors shall answer to other 
of as much as they have recovered of the goods of the first testators, as the ec 
executors should do if they were in full li fe. PO say) Pads Aes 
23. By the statute of the 31 Ed. 3. stat. 1.c.11. Jn case’ where a 
man dieth intestate, the persons deputed by the ordinary to administer his 
poods, shall have an aition to demand and recover as executors, the debts 
due to the ferson intestate in the king’s court, Sor to administer and dis ispend 
for the soul of the dead; and shall answer also in the king’s court, to other 
‘to whom the dead person was holden and bound, in the same manner as een 
cutors shall answer: and they shall be tocdlbnieble to the ordinary, as exes 
cutors be in the case of testament, as well of the time fast as of Ver ttn i) 
come. P, 35, Pub. PEO stg EO ie 
© ‘Before he act, by the common law, siliniitistrators had : no property 


‘in the goods and chattels as éxecutors had; nor:could they recover debts _ 


as executors could do; but by this statute they are enabled in both | 
those respeéts: and further, whereas by the common law they were 
charged by the name of executors, now v they shall be ae itis 
name of poe ed di gt ane | 


Cah os ey, 


died, sont: siheie the abil are, ah take iets nang? ana Cat its 
but ie must do it withiid. convenient and reasonable time, as apathins 
30 days after his death, or thereabouts, and’in.a ‘quiet and fair man- 


‘ner, when the door is open. Shep. Touch. 453. : 


An -administrator may have an action upon a judgment, satan, 
recognizance, obligation, or other specialty made to his intestate, or 
sg i covenant or contract; and he shall’have an action of ‘trespass, 

or 
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or trover, for the goods of the intestate taken in his life; and an action 
for a trespass with cattle in his close. Com. Dig. Administration. (8. 
For the most part, the same actions the deceased might have had 
the administrator shall have also; and in actions arising by breach of 
promise and the like, where the right descends to the representatives 
- of the plaintiff, and those of the defendant have assets to answer the 
demand, though the suits shall abate by the death of the parties, yet 
they may be revived against, or by the executors or administratorss 
being, indeed, rather a¢tions against the property than the person, in 
which the executors or administrators have now the same interest that 
the testator or intestate had before. 3 Black. Com. 302. . 
"Where any jadgment, after verdict shail be had by, or in the name 
of any executor or administrator, in such case an administrator of 
goods not administered may sue forth a writ of scire facias; and take 
execution upon-such judgment. 17 C.2.¢.8. P.79, Pub. Acts. 
An executor or administrator shall regularly charge otuers for any 
debt or duty due to the deceased, as the deceased himself might have 
done. But the executor or administrator shall not charge another, or 
have any action against him for a personal wrong done to the testator, 
when the wrong done to his person, or that which is his, is of that 
nature for which damages only are to be recovered; and therefore an 
executor or administrator cannot sue another for beating or wound- 
ing of the deceased. Shep. Touch. 459. “5 
Tn aétions merely personal, arising ex deli, for wrongs actually done 
er committed by the defendant, as trespass, “battery and slander, the 
rule is adfio fersonalis moritur cum persona, that a personal aétion dies 
with the person; and it never shall be revived, either by or against the 
executors or other representatives. For neither the executors of the 
plaintiff have received, nor those of the defendant have committed, in 
their own personal capacity, any manner of wrong or injury. Love 
bape te } 
‘24. Anexecutor may sue another in the spiritual court, touching his 
testator’s goods, in this case, viz. if. a man devise or bequeath corn 
growing, or goods, unto one; and a stranger will not suffer the: exe- 
cutor to perform the testament: for this legacy, he shall sue the stranger 
in the spiritual court, Swi. 18. : | 
- But Lapprehend that no legacy can be recovered in the courts of ordi- 
nary of the distri€ts in this state, on account of the inefficacy of their 
power to enforce their decrees: therefore resort must be had to the-court 
of chancery, or the courts of common law: . Indeed, there appears to 
be also another very material defect in the jurisdiction of the court of 
ordinary, and, without the same is remedied, it might be attended not 
only with inconvenience, but injury to the citizen: The point I mean 
is, where a witness to.a will refuses to come in and prove It, this court, 
as at present constituted, has no power to enforce such obedience; and 
the will can be proved no where else; for all courts of record are the 
king’s courts, and therefore no other court hath authority to fine or 
imprison. Finch. L.231. Sothat the very erection of a new jurisdic- 
tion, with power of fine or imprisonment, makes it instantly a court at 
‘ . record. 
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record. Salk. 200. 12 Med. 388. But the court of ordinary is no 
court of record in this state. ae 
But if a man take from the executor or administrator the goods of © 
the deceased; for this they must use their action of trespass, and not 
sue in the spiritual court: for they cannot sue for the goods of the de- 
ceased in a court ecclesiastical, but at the common law. Sw. 18. 
10 Mod. 21. vig . + pine 
Also tenants may be sued at the common law, by executors or ad- 
ministrators, for rent behind, and due to the testator or intestate in 
his life-time, or at the time of his death; and they may for the same 
distrain the land charged with the rent. Swi, 18. Hi ee 
25. All the executors do represent the person of the testator, and 
therefore they must all join in suit againt others, and in suit by others 
they must all be made defendants, or at least so many of them as do 
administer: for though the executors themselves myst take notice by 
the .will how many executors there be, and must frame their suit ac- 
cordingly, creditors and strangers need not take notice of any more 
than do administer, and execute the office of executor. Went..os. 
T. 6 Fa. Smithand Smith. The mother and her son, an intant, 
were made executors, and administration was granted to her during 
the minority of her son; she married again, and then her husband, 
and she, as executrix, brought an action of debt against the defendant, 
who pleaded in abatement, that the infant was not named; and upon 
a demurrer to that plea, it was held that the plea was good: but if it 
had been set forth specially in the declaration, that there was another 
executor under age, though not joined in the action, it might have 
been otherwise. Yelv. 130. 1.Brownl. 101, . | TL as 
26. If one executor refuse to undertake the executorship, then is 
the other executor to be admitted alone, and may execute the will, or 
commence any suit to be sued alone, as if no other had been nam- 
ed executor. But if he alter his mind, and afterwards become wil- 
ling, then (his former refusal before the ordinary notwithstanding) 
he may join with the other executor who proved the will; and if he 
release any debt due to the testator, the release is as sufficient as if he 
had never refused. Which is to be understood if he released before 
judgment; but after judgment, being no party to the suit, he cannot 
acknowledge satisfaction, because he was not privy to the judgment. 
Swia.'925.: aro yi ; sien ans Saal 
' And where there are several executors, and one of them refuseth 
before the ordinary, and the rest prove the will, he who refused may 
adininister when he will; and therefore they who proved it ought to 


4 


- name him in every aétion; but if they all refuse, and the ordinary 


grants administration to another, then it is too late, for in such case 
they cannot afterwards prove the will. 9 Co. 38. Heaslow’s case. 
27. Co-executors being in law but as one person, therefore the act 
of one is the act of them all, and the possession of one is accounted 
the possession of all, and the payment of debts by or to one of them 
is the payment of or to all of them; and the sale or gift of the testator’s 
goods by one is the sale or gift of all; and likewise a release before — 
judgment of one of them, is a release of all. Swix. 328. ‘y 
: ily ‘But 
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But it is not so with administrators; for they have but one authoxity 
given them by the bishop over the goods; which authority being given 
to many, is to be executed by all of them joined together. Lord Bacon’s 
Traetsy 623° 1 Athi 4600 . 

Also one executor shall not be charged with the wrong or devastavit 
ef his companion, and shall be no farther liable than for the assets 
which came to his hands. And, therefore, where an action was brought 
against two executors, and the jury found that the two and another were 
‘made executors, and that the third wasted the assets to the amount of 
‘£ 600. and died, and that only £16. came to the hands of the two 
others; the court held, that they should be chargeable for no more than 
the £16. for that it was the’ testator’s folly to trust such a, person, 
which must not turn to the prejudice of the other executors... 2 Bac. 
WEIR G Bee Se 9 ‘ a 

28. Regularly, one executor cannot sue another of his co-executors, 
touching any thing relating to his testator’s will, or that is within the 
power, interest, duty, or office of an executor. 2 Bac. Abr. 396. | 

But if the residue of the personal estate, after debts and legacies, be 
‘devised to both the executors, one of them may sue the other in the 
spiritual court fora moiety; for this is in the nature of a gift or legacy 
to him; and he may: bring trespass against the other executor, if he 
takes it out of his possession; or detinue, if he detains it from him. 
2 Bac. Abr. 396. 

Or, in such case, he may have relief in equity. 

29. It seemeth to be now settled, that where a man maketh twoex- 
ecutors, and deviseth to them the residue of his goods after debts. and 
legacies paid, and one of them dieth, that the survivor shall have the 
whole. 2 Lev.209. 1 Vern. 482. . | 

So where a man devised all the rest and residue of his goods, chat- 
tels and personal estate, to two persons, their executors and admini- 
strators, and one of them died; on a bill brought by his executor 
against the surviving devisee, it was held, that the survivor should 
take the whole to his own use, and should not be a trustee as to the 
moiety for the representative of him who is dead; and that they were 
to be considered as joint-tenants where survivorship takes place, as 
well in cases of chattels as in cases of inheritance. 1 ddr. Ca. Kg. 
243. , ‘ et : 
30, The executor of an executor (where there is no joint-executor) 
js executor to the first testator, and hath right to all the profit, and 1s 
liable to all the charge that the first executor had, or was subject unto. 
But the one testator’s goods shall not stand charged for the other tes- 
tator’s debts, but each tor his own. Swi. 329. 3 a 
If two be appointed executors, and the one maketh his testament, 
wherein he nameth his executor, and dieth, his co-executor surviving; 
in this case, the executor of the executor is not to be joined with the 
exectitor surviving, neither in the execution of the will, nor in suits 
or actions. And if the executor of the executor have any goods or 
chattels in his hand which did belong to the first testator, the executor 
of the same testator surviving, may have an action against the execu- 


_ tor of the executor for the same: for the power of the executor pe 
‘ , ie 


X 
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died first was deterrnined by his death, the other then surviving. Szin. 
324, 325. a CoE Seka) 
Swinburne says, the executor of an executor cannot sell the land of 
the first testator: Swi. 329. | ee eee ; : 
But in the case of Rolls and Mason, T. 10 Fa. Where the devise 
was, that the executor should sell, it was held, that the executor of the 
executor might sell, though not in being at the time of the devise. 2 
Brownl. 194. e i aby holy «hs lg ai ian 
So-in the case of Garfoot and Garfoot, M. 1g C. 2. Lands were 
devised to be sold by the executor. The executor died. ‘The youngest 


children, for whose benefit the sale was ordered, preferred a bill against _ 


the heir. The heir demurs; because it was but an authority im the 
executor, which is dead with him. But the demurrer was over-ruled« 
1 Cha. Ga. 35. : weit. 

But the administrator of an executor is not liable: Avs in the case of 
Tucker and Towel, M.g G.2. There was a libel in the spiritual court 
for alegacy. ‘The defendant pleaded that is was a legacy given by the 
will of the testator; whose executor is dead; and he the defendant is 
administrator of the executor, and therefore is not lable for the legacies. 
Which plea the spiritual court refused, and therefore he applies for a 
prohibition.—By lord Hardwicke chief justice: No doubt but the 
spiritual court hath a general jurisdiétion in suits for legacies; but the 
question is, whether they have in this suit as it is now brought. And 
I think they have not... For if an executor dies intestate, there is no 
privity between his administrator and the testator; and in order to con- 
tinue the privity, there are administrations de bonis non grantedy which 
is the constant course. Now here is a suit against the administrator 
of the executor, who is not administrator de bonis non of the first testator ¢ 
So that there is no privity. But it is said, that here is what amounts 


to an allegation that this administrator was possessed of the testator’s. 
goods, and so may be charged as executor of his own wyong. ‘That | 


doth not appear. But suppose it had been soy that would not be a 
ground to maintain this, suit, but in that case there should be an admi+ 
nistrator de bonis non set wp, and he might then call him to an account 
in.a court of equity; for the ecclesiastical court has only jurisdi¢tion 
to compel the immediate representative of. the testator or intestate to 


administer, and have power to grant probate, and to commit admi- — 


nistration. But when they have done that, they are fund? officio, and 


have no- further jurisdiétion, but to call the executor or administrator 


to account.—And a prohibition was granted, Cases in the time, of lord 
Hardwicke ARG. ie AES erm a 
31. If administration is granted to two, and one dies, yet the admi- 
nistration doth not cease; for itis not like a letter of attorney to two, 
where by the death of one the authority ceaseth; but is rather an office; 
and administrators are enabled to bring actions in their own names; 


they come in the place of executors, and therefore the office survives. 


2 Kerne §14, 0° re ei ie SOR US Se 
32. When an administrator hath judgment, and dieth, his execu- 
tors (assuch) may not sue execution of the said judgment; for none 


nied es 


shall have execution of this judgment but he who shall be subject to 
BY aut } the 
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the payment of the debts of the first intestate. 5 Cog. Brudenel’s 
case. 

33. By the statute of the 17 C. 2. ¢. 8. Where any judgement after 
verdict shall be had, by or in the name of any executor or administrator § 
in such case, an hilininict ‘ator of goods not administered may sue forth a 
scire facias, and take execution upon such judgment. P.79, Pub. Acts. 

34. Inallactions brought by executors or administrators, upon con- 
tracts, bonds or other things made to the deceased, or for goods taken 
away in his life, they shall pay no costs by any statute. Law of Ex. 462. 
2 Bac. Abr. 446. 

That is to say; costs by the common satiiard not given in any case: 
and executors and administrators are not comprized within the several 
statutes which, in order to prevent vexatious suits, do require other per- 
sons to pay costs im like cases; for executors and administrators cannot 
so weil be supposed to intend vexation, seeing that they sue only in 
the right of another; and have not perhaps so perfeét knowledge of 
the matter as their testator or intestate would have had if he had lived. 
But as they are not to pay costs; so om the contrary they are not to be 
allowed costs; because they are supposed to reimburse themselves any 
charges Or expences they may have been at, in the account of the tes- 
tator’s or intestate’s estate: 2 Ark. 108. 

Executors and administrators, when suing inthe right of the deceased; 
shall pay no costs; for the statute of 23 H. 8. c. 1g. doth not give costs 


to defendants, unless where the aétion supposes the contra to*be- 


made with, or the wrong done to the plaiatitf himselt. 3 Black. Com. 
400. 

So also an executor defendant shall pay costs; and the judgment is, 
of thé goods of the testator; if there are sufficient; if not, of the execu= 
tor’s own goods. Also, when he is defendant, and there j is judgment 
for him, he shall have his costs. 1 Bac. Abr. 517. 2 Bac. Abr. 446. 

fl. 12. Gi 2; Marsh and Yellowly. When an executor must de- 
clare as executor, he shall pay no costs; but if the cause of aétion 
aviseth in the time of the executor, and>i is therefore a matter within 
his knowledge, and for which he may declare in his own right, and 
need not to declare as executors he shall be liable to pay costs. Srv 
682, T1060, 

50; where the thing in dispute is matter, not of fact, but of law, and 
consequently as much within the knowledge of the executor or admi+ 
nistrator as of the testator or intestate, it hath been adjudged, that 
where judgment is given against the executor or administrator upon 
demurrer; they shall pay costs. As in the case of Frazer and Moore, 
&. 1720. Bill by an administrator: The defendant demurs; and the 
demurrer is allowed; and the bill is dismissed with costs; and so said 
to be the constant course in equity, by the whole court of exchequer. 
Bund. 63. 

MM: ey Elwell against Quash and others: ‘There were three ex- 
ecutors; one of which gave a warrant of attorney to confess a judg- 
ment against himself and his co-executors; pursuant to which a judg- 
ment was entered against all the executors of the goods of the tes- 
tator, for the debt, and against the executor who gave the ssa 

F ft ! IS 
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his own goods for the costs. .Upon motion to set this aside, it was: 
held to be ill; for executors may plead different pleas, and that which 
is most for the testator’s advantage shall be recewed. And the judg- 
ment was set asides Szr. 20. sci gh  k - 

E, 1 G.2. Crutchfield and Scott. The question was, whether, in 
an action by an executor, the defendant should be allowed to dring 
money into court. Andon consideration, it was held he might, and 
that the effect of it would be, not to make the executor pay, but only 
lose his subsequent costs. And the same was allowed in the case of 
Baker and Turberville, M. 3G. Sitr.796. | “a 
Bi Goa. Caswell and Norman. An executor brought error of 
a judgment after a devastavit;. and the court held, he oughtto pay 
costs on affrmance. Str. 977. : i 

H. 4.G. 3, Harris and Yones. Onaquestion, whether an executor 
should be permitted to déscontinue, without payment of costs. For the 
plaintiff executor, it was urged, that an executor should not pay costs. 
in any instance excepting one, namely, where he had brought an action _ 
as executor, which he might have brought in his own name: But by 
the court; the giving an executor leave to. discontinue,. is. matter of 
discretion in the court: and they ought not to give hum such leave,, in. 


any case where he hath knowingly brought his ation wrong, unless. 


he will consent to pay costs. Bur. Mans. 1451. | ed 
Also, on a judgment of on prosequitur, for the executor’s wilful 
delay, he shall pay costs. Bur, Mansf. 1584. 
But he shall not pay costs on a non-suit. Jd. 


® 


CHAP. X. Of the Payment of Debts by Executors or Admi- 


nifirators. 


1. BY the statute of the 91 Ed. 3. st..1.c. 12. The persons deput- 
ed by the ordinary to adininister the goods of intestates, shall have an action 
to demand and recover as executors, the debts due to the person intestate, 
in the king?’s court, for to administer and dispend for the soul of the dead ; 


‘and shall answer also in the king’s court, to other to whom the said dead | 


person was holden and bound, in the same manner as executors shall answer. 
And they shall be accountable to the ordinaries, as executors be in the case 
of testament, as well of the time past as the time to come, PR. 35, Pub. 
Ads. sd i eR hate tg 
But before this att, aétion laid by the common. law, against the 
deputies or committees of the ordinary, by the name of executors, 
but not by the name of administrators until this at. 9. €o.39. 
By the statute of the 30 C.2.c 7. The executors and administra- 
tors of any person, who, as executor in his own wrong, or administrator, 
shall waste or convert any goods, chattels, estate, or assets of any person de- - 
ceased, to his own use, shall be liable and chargeable in the same manner 
as their testator or intestate would have been if he had been living. P. 84, 


- Pub. Ads.. 


And by the statute of the qand’s W. ¢. ig Forassmehasatbark 
been a doubt whether the said statute of the 49 C. 2 did extend to the ex- 
hd ecutors- 


sa 


secutors and administrators of any.executor, or administrator of right, who, 
tor want of privity in law, were not before answerable, nov could be sued 
for the debts due from the first testator or intestate, netwithstanding that 
such executors or administrators had wasted the goods and estate of the first 
testator or intestate, or converted the same to their own use; it is hereby de- 
clared, that all and every the executors or administraters of such executor 
or adwinistrator of right, who shall waste or convert to their own use, goods, 
chattels, or estate of their testator or intestate, shall be liable and chargea~ 
ble in the same manner as their testator or intestate should or might have 
been. & 12, p..14, Appendix to Pub. Acts: — 

Dr. Swinburne says, if,a testator, by his testament, doth charge his 
executor to pay his debts, the creditors, in respect of such -charge, 
may sue for them in the ecclesiastical court. Swix. 19. ii 

' But this (as it seemeth) must be «nderstood, where there are spe- 
ial words in the will so directing it; as if the testator leave to his cre- 
ditor such a sum in lieu and satisfaction of his debt, or the like: 
-otherwise the suit.must be:(as for other debts) in the temporal courts. 

In cases where there are two or more executors or administrators to 
any estate, and any one er more of them hath withdrawn, or shall 
withdraw or remove out of the state, any creditor, or ether person having 
right cause of action ae such estate, may sue out his writ against 
all the executors or administrators, naming and setting forth therein 
the executors.or administrators, one or more, whois, or are out of the 
state; and the said writ being executed in the usual form upon those 
who are within the state, the suit shall be deemed to be good and effec- 
tual in law; saving only the judgment, in such cases, shall not extend 

to work any devastavit upon the persons so absent, to affect them in 
their private right. 4. 4. Dec.21, 1793. : 

2. By the statute of the 3 W.c. 14. Whereas it, is not reasonable or 
gust, that by the practice or contrivance of any debtors, their creditors should 
be defrauded of their just debts; .and nevertheless it hath often so happened, 
that where several persons having, by bonds or other specialties, bound 
themselves and their heirs, and have afterwards died, seised in fee-sim- 
ple of and in manors, messuages, Lands, tenements.and hereditaments, or 

had power to.dispose of, or charge the same by their wills or testaments, have, 
(to the defrauding of such their creditors) by their last wills or testaments, 
devised the same, or disposed thereof in such manner, as such creditors have 
_dost their said debts: for remedy of which, and for the maintenance of just 
and upright dealing, it is enadted, that all wills ,and testaments, limita- 
tions, dispositions, or appointments, of or concerning any manors, messua- 
£05, lands, tenements, or hereditaments, or of any rent, profit, term, or 
charge out of the same, whereof any person, at the time of his decease, 
shall be seised in fee-simple, in possession, reversion, or remainder, or hath 
fower to dispose of the same by his last will and testament, shall be deemed 
and taken (only as against such creditors as aforesaid, their heirs, succes- 
sors, executors, administrators and assigns) to be fraudulent, and clearly, 
absolutely and utterly void, frustrate, and of none effect ; any pretence, co- 
lour, feigned or presumed consideration, or any other matter or thing to the 
contrary notwithstanding. § 2, p. 87, Pub. Acts. ~ iste 

And in the cases before-mentioned, all such creditors may have and main- 

tain 
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tain adions of debt upon their bonds and specialties, against the heir at 
law of the obligor and such devisee jointly ; and such devisee shall be liable 
and chargeable for, a false plea by him pleaded, in the same manner as any 
heir should have been for any false plea by him pleaded, or if not skins 
sing the lands or tenements to him descended.  § 3. 

Provided, that where there shall be any liicsaiion or ay spointment, de- 
wise or dishosition, of or concer nig aly manors, messuages, lands, tene- 
ments, or hereditaments, for the raising or payment of any real and gust 
debts, or any portions or sums of money, for any child or children of any 
frerson, other ihan the heir at law, accor ding to any marriage, contrach, or 
agreement in writing, bona fide made before such marriage, the same shall 
bein full force; and the same manors, messuages, lands, tenements and- 
hereditaments, shall be holden and enjoyed by every such ferson, his heirs, 

executors, administrators and assigns, for whom the said limitation, ap- 
ointment, devise, or disposition was made, and by his trustee or trusteesy 
their hetrs, executors, administrators and assigns, for such estate or inters 
est. as shall be so limited or apfointed, devised or een until ure debt 
or frortions shall be raised and paid. § 4. and 

And whereas several ond being heirs at law, to avoid the payment of 
such just debts as, in regard of the lands descending to them, they ave by law 
been liable to fay, have sold, aliened, or made over the same, before any 
process was or could be setasaie out against them; it is enacted, that in all 
cases where any heir at law shall be liable to fay.the debt of his ancestor, 
in regard of any lands, tenements, or hereditaments, descending to him, and 
shall sell, aliene, or make over the same, before any adtion brought or process 
sued out against him, such heir at law shall be answerable far such debt, 
zn an action of debt, io the value of the said land so by kim sold, aliened, or 
made over; in cane case.all creditors shall be preferved, as in ations 
against executors and administrators; and such execution shall be taken 
out upon any sudgment so obtained against such heir, to the value of the 


said land, as if the same were his own iv oper debt: saving that the lands, 


tenements and hereditaments, bona fide aliened before the. adiion " walt 
shall not be liable to such execution, § §. 

Provided, that where an aézion of debt uhon any specialty is brought 

. against any sein he may plead riens per descent az the time of the origi~ 
nal writ brought, or the bill filed against him; and the plaintiff, in such 
action, may reply that he had lands, tenements, or hereditaments from his 
ancestor before the original writ brought, or bill filed ; and if upon issue 
joined thereupon it be found for the plaintiff, the jury shall inguive of the 
value of the lands, tenements, oF hereditaments so descended, and thereupon 
judgment shall be given, and execution shall be awarded as aforesaid ; 
but of udgment be given against such heir by confession of the adtion, with~ 
out confessing the assets descended, or upon demur Tey OF nihil dicit, z¢ 
shall be for the debt and damages, without any writ to gnee e the de 
tenements, ov hereditaments so descended. § 6. 

Pr ovided, that every devisee made liable by this adl shall be Dsble wer 
chargeable in the same manner as the heir at law by force of this act, not~ 
qwithstanding the lands, tenements, and her editanzents to him devised sian 
be aliened before the adtion br ought § 7: 
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M. 12 G. Buckley and Nightingale. An heir that hath lands by 
hereditary descent, shail not be liable for the debt of his ancestor fur- 
ther than to the value of the lands descended: and as soon as he hath 
paid his ancestor’s debts to the value of the land, he shall hold the land 
discharged; otherwise he might be chargeable adinfinitum. Sir. 665. 

And if an heir issued upon a bona debt of his ancestor, in which 
he is bound, and he pays the money; the executor shall reimburse him 
as far as there are personal assets of the testator’s come to his hands, if 
it is not otherwise ordered by the will. 1 Cha. Ca.74. 2 P.Will.175. 

So if a man mortgages land, and covenants to pay the money, and 
dies, the personal estate of the mortgagor shail, in favour of the heir, 
‘be applied to exonerate the mortgage. 2 Salk. 449. 3 

Yea, though there be no covenant in the deed tor the payment of 
the mortgage money, yet the personal estate shall be liable in the hands 
of the executor. ' 2 Salk. 449. 1 Vera. 436. : 

If a man dies indebted by bond, and seised in fee of divers lands, 
part of which he devises to one, and other part he permits to descend 
to his heir (not mentioning them in his will;) the lands permitted to 
descend shall be first applied to pay the bond debts. And the reason 
is, because the applying the devised lands to pay the bond debts, would 
disappoint the will; which equity will not permit, if it can be avoided: 
Whereas it no way disappoints the will to say, that the lands not men- 
tioned should be in the first place liable to pay the debts. But it 
seems it would be otherwise, if the testator had devised the lands to his 
heir at law; for though such devise were void (as to the purpose of 
making the heir take otherwise than by descent,) yet it shews the tes- 
tator’s intent, that the heir should have the land; and therefore it seemeth 
that the lands devised to one, and the other lands devised to the heir 
at law, should in such case contribute in proportion to pay the bond 
debts. Also, for the above-mentioned reason, it seemeth that the lands 
permitted to descend to the heir at law, and not mentioned in the will, 
shall be applied to pay the bond debts, before a specific legacy; lest 
otherwise the testator’s intention should be disappointed. 3 P. Will. 


“ 


pe7- : : 
‘ So where lands, upon which there was a mortgage, were devised to 


one, and other lands descended to the heir at law, it was decreed by 
the lord chancellor Hardwicke, upon great deliberation, that where 
the personal estate is insufficient to discharge the incumbrance, the ul- 
_ timate fund is the land descended to the heir at law: and although the 
creditor may come upon which fund he pleases, yet if he proceeds 
against the lands mortgaged, the devisee may have his remedy over 
against the heir at law; otherwise the mortgage might exhaust the whole 
lands devised, and there would be no benefit in the willto the devisee. 
2 Atk. 424—439. . | 
How far a charge upon lands for payment of debts shall enure and be 
in force against purchasers of those lands from the devisee for a valuable 
consideration, .hath been made a question. As in the case of Ed/zot 
and Merryman, E.1740. Thomas Smith became indebted to several 
persons by bond, and likewise by simple contract. In three of these 
bonds, Geedwin was bound with him as surety; and afterwards Goodwin 

| gave 
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gave his own bond alone to one of the creditors, to whom Smith was 
bound in a single bond. Swith being thus indebted, made his will, and 
in the beginning of it says, “¢ My will is, that ail my debts be paid; 
¢ and I do charge all my lands with the payment thereof.” After which, 
by another clause in the said will, he gave * all his real and personal 
é* estate to Goodwin, to hold to him, his heirs, executors, administrators, 
“and assigns, chargeable nevertheless with the payment of all his debts and 
“6 Jegacies.” Of this will he makes Goodwin executor. ~ The testator 
died in 1724. Gosdzvin proved the will; and in that same year sold a 
frechold estate of the testator’s to Hvar; in the year following sold a 
leasehold of the testator’s to dite; and in 1727, sold another estate 
of the testator’s, consisting of both freehold and leasehold, to Merryman. 
In the several deeds, by which these estates were conveyed from Good- 
«vin to the purchasers, the will of Swizh was recited; and toone of those 
deeds Ellict, a creditor of Smith, was a subscribing witness. ‘These 
lands were sold in the neighbourhood by public auction. At the time 
of these sales, the creditors all of them either lived in the town where 
Gocdwia lived, or within three or four miles of it. During all this time, 
and till the year 1730, the creditors went on regularly, receiving their 
interest, which was at £5. fer cent. of Goodwin. Goadwin was a sol- 
vent man till 1732, and then he became a bankrupt. In 1734, the 
creditors of Smith brought their bill against the purchasers of these 
lands, against Goodwin, and against the assignees under his commission = 
of bankruptcy, in order to have a satisfaction of their debts .out of those 
lands which where sold by Goodwiz.—By the master of the rolls: Itis 
almost impossible to make a determination in the present case, but that 
it -must fall out unfortunately on the one party or the other. The dis~ 
pute arising between creditors on the one side, and purchasers on the 
other: both these sorts of persons are entitled to the favour of this courts 
and in the present case, a misfortune must fall upon one of them.. On — 
whom it is to fall, is the question. And this is a question, that must 
so frequently have happened, that it is extraordinary to find no deter- _ 
mination dire¢tly in point. The case is this: Swzth being possessed _ 
of a real and personal estate, was indebted to several persons by bond; 
jn three of which bonds, Goodwin was bound with him as surety; and 
he had contraéted likewise some other debts; and being thus indebted, - 
he makes his will, and charges his real and personal estate with the pay- 
ment of his debts and- legacies, and makes his devisee executor. It is 
true indeed, the words in the will do not amount to a devise of the 
lands to be sold for payment of the debts; and they.only import a charge 
upon them for that purpose. However, this is such a devise as is 
within the meaning of the proviso of the statute of fraudulent devises, 
and does interrupt the descent to the heir at law.—The testator died in 
1724. Goodwin paid interest for the debts regularly till 1730. After 
the testator’s death, three sales of this estate were made by Goodwin; 
one, of an estate which was entirely freehold; another, of an estate — 
entirely leasehold; and a third, consisting of freehold and leasehold 
beth. “The bill in general is brought by the creditors of Smith against 
the purchasers, in order to have a payment of their debts out of the 
lands of Smith, which were sold to them by Goodwin.—With regard 
4 to 
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to the /easehold estate, the case is so extremely plain that the sale of tha 
must stand, and that the creditors cannot have satisfaction out of it, 
that itcan admitof no manner of doubt. Fhe executors are the proper 
persons, that by law have a power to dispose of a testator’s personal 
estate. It is indeed true, that personal estate may be clothed with such 


a particular trust, that it is possible the court in some cases may require. 


a purchaser of it to see the money rightly applied. But unless there 
is some such particular trust, or a fraud in the case, it is impossible to. 
say but the sale of the personal estate, when made by an executor, must 
stand; and that after the sale is made, the creditors cannot break in 
upon it.—TI will now consider the other sales that have been made, and 
will examine them, first, upon the general rules of the court; and in 
the next place, upon the particular circumstances which this case is 
attended with. With regard to the first of these matters, the general 
rule is, that if a trust dire&s that land should be sold for the payment of 
debts senerally, the purchaser is not bound to see that the money be rightly 
applied. ~Qn the other hand, if the trust directs, that lands should be sold 
for the payment of certain debts, mentioning in particular to whom those debts 
avere owing, the purchaser is bound to see that the money be applied for the 
payment of those debis, The present case indeed does not fall within 
either of these rules; because here lands are not given to be sold for 
payment of debts, but are only charged with such payment. How- 
ever, the question is, whether that circumstance makes any difference: 
and [I think it doth not. And if such a distinétion were to be made, 
the consequence would be, that whenever lands are charged with the 
payment of debts generally, they could never be discharged of that 
trust without a suit in this court; which would be extremely incon- 
venient. No instances have been produced to shew, that in any other 
respect the charging lands with payment of debts differs from the direct- 
ing them to be sold for such a purpose;, and therefore there is no reason 
that there should be a difference established in this respect. The only 
objection that seemed to be of weight with regard to this matter is, 
that where lands are appointed to be sold for the payment of debts ge- 
nerally, the trust may be said to be performed as soon as those lands 
are sold; -but where they are only charged with the payment of debts, 
it may be said, that the trust is not performed till those debts are dis- 
charged. And so far indeed is true, that where lands are charged wits 
the payment of annuities, those lands will be charged in the hands of the 
purchaser ; because it was to the very purpose of making the lands a 
‘fund for that payment, that it should be a constant and subsisting func: 
But where lands are not burdened with such a subsisting charge, the 
purchaser ought not to be bound to look to the application of the mo- 
ney. And that seems to be the true distin€tion.—Having thus consi- 
dered the case under the general rule, I will now consider it under the 
particular circumstances that attend it. And the particular circumstan- 
ces are such as are far from strengthening the plaintiffs’ case, but rather 
the contrary. One of those circumstances is, the length of time the 
plaintiffs have lain by, without atall insisting on any charge upon these 
estates. Goodwin was a solvent man till his bankruptcy in 1732. Here 
have been three purchases.of these estates, made at different times; 
ease one 
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one in 1724, another in 1725, and the third in 1727. The first of 
them was made by Auat, the second by White, and the third by Merry- 
man. During all these transactions, the plaintitfs do not mention one 
word of their charge upon this estate; but, on the contrary, regularly 
received their interest of Goodwin, till the year 1730. Tis true, in- 
deed, that there is no express proof that the plaintitfs knew of these 
purchases, but there is reason to imagine that they did. The purchases 
were made in the neighbourhood, by public auction. Some of the 
creditors lived in the same town that Goodwia did; and all of them 
lived within three or four miles of him. And E//iot, one of the cre- 
-ditors, was a subscribing witness to one of the purchase deeds. ‘The 
want of notice too, on the part of the purchasers, is a considerable 
circumstance in their favour. It is indeed true, that they had notice 
that there were debts chargeable upon this estate; but it does not appear 
they knew to whom those debts were owing. Another circumstance 
is, that Goodwin was a co-obligor in three of these bonds, and to ano- — 
ther of the obligees he afterwards gave his bond alone, which may well 
be considered as a satisfaction for that bond. By this it appears, that 
the creditors greatly relied upon Goodwin for their paymaster; and there 
is not much reason, therefore, that they should now be allowed to re- 
sort to the testator’s estate. Upon the whole, I am of opinion, that 
the plaintiffs’ bill must be dismissed, and even with Costs, as against 
White; there. being no manner of pretence -for the plaintiffs to come 
upon that estate, it being all leasehold, and sold to Waite by the execu- 
tor, who, by law, is the proper person intrusted to dispose of the testa- 
tor’s personal estate. However, with regard to the rest of the defend- 
ants, I will only dismiss the bill generally, without costs.—And so it 
was decreed. Barnard. Cha. Ca: 78. ae Aa 


ar) 


I have given most of the decisions upon this statute of William, 
although it is not now of force with us; for the parliament of Great- 
Britain having declared, inthe 5 G.2. c. 7. that the houses, lands, negroes, 
and other hereditaments and real estates, situate within any of the jlanta- 
tions belonging to any person indebted, shall be chargeable with all gust 
debts, duties and demands, of what nature or hind soever, owing by any 
such person, and shall be assets for the satisfaction thereof, in like manner 
as real estates are, by the law of England, liable to the satisfaction of debts 
due by bond or other specialty; and we having uniformly adopted this 
law, and acquiesced in it under the practice of our courts, (although | 
I have hitherto, in my researches, not been able to find any legislative 
acknowledgment or acceptance of the said statute of George,) it must 
be considered as repealing the statute of William: from which it results, 
that the undue preference given to the beir 4y Jaw, is now abolished; 
and the constitution recognizing the justice of this doctrine declares, 
that the legislature shall pass laws for the abolition of the rights of 
primogeniture, and for an equitable distribution of the real estate of 
mitestates; which was accordingly done in the year 1791. 

3. By the statute of the 21 H. 8. c.4.. Whereas divers persons, hat 
ing other fersons seised to their uses of and in lands and other heret itaments, ; 
to and for the declaration of their wills, have, by their last wills ibe } 
taments, willed and declared such, their lands, tenements, or other heredita> 
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wients, to be sold by their executors, as well for the payment of their debts, 
performance of their legacies, necessary and conventent finding of their 
wives, virtuous bringing up and advancement of their children to marriage, 
and also for other charitable deeds to be done by their executors for the health 
of their souls; and notwithstanding such trast and confidence so by them 
hut in their said executors, it hath often-times been seen, where such last 
qills and testaments of such lands and other hereditaments have been dee 
clared, and in the same, divers executors nanted and made, that after the 
decease of such testators, some of the said executors, willing to accomplish the 
trust and confidence that they were put in by the said testator, have accepted, 
and taken upon them the charge of the said testament, and have been ready, 


to fulfd and perform all things contained in the same; and the residue of 


the same executors, uncharitably, contrary to the trust that they were jut 
in, have refused to intermeddle in any wise with the execution of the said 
will and testament, or with the sale of such lands so willed to be sold by the 
testator: and forasmuch as a bargain and sale of such lands, tenements, 
or other hereditaments, so willed by any person to be sold by his executors 
after his decease, according to the opinion of divers persons, can in no wise 
be good or effectual in the law, unless the same bargain and sale be made 
by the whole number of the executors named for the same; by reason where- 
of, as well the debts of such testators have rested unpaid, to the great dan- 
ger and peril of the souls of such testators; and to the great hindrance, and 
many thmes to the utter undoing of their creditors » as also the legacies and 
bequests made by the testator to his wife and children, and for other charit=- 
able deeds, to be done for the wealth of the soul of the same testator that 
made the same testament, have been also unperformed, as well to the ex= 
treme misery of the wife and children of the said testator, as also to the let 
of frerformance of other charitable deeds for the wealth of the soul of the 
said testator, to the displeasure of Almighty God: for remedy whereof, it 
is enacted, that where part of the executors named in any such testament 
of any such person so making or declaring any such cill of any lands, tene- 
ments, or other hereditaments, to be sold by his executot's, after the death of 
any such testator, do refuse to take upon him or them the administration and 
charge of the same testament and. last will wherein they be so named to be 
executors, and the residue of the same executors do accept and take upon 
them the tare and charge of the same testament and last will; that then, 
all bargains and sales of such lands, tenements, or other hereditaments so 
willed to be sold by the executors of any such testator, by such of the execu- 
tors as shall accept and take upon him or them such éare or charge of admi- 


nistration of the same testament, shall be as good and effectual in the law, 


as if all the residue of the same executors named in the said testament, so 
tefusing the administration of the same testament, had soined with him or 
them in the making of such bargain or sale, P. 45, Pub. Acts. 
Whereas doubts have arisen respecting the powers of executors to sell 
‘and convey the lands of their testator; where the said testator has directed 
7 e same shall be sold; but has not declared by whom the said sale 
Be it enacted, that wherever any person has directed, 
his or her last will and testament, duly executed in 
3 or more credible witnesses; that his or her lands shall 
ment of his or her debts, or for the purpose of dis-. 
G¢ tributing 
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tributing the money which may arise from the sale thereof, among: 
his or her legatees; the executors of such person, or the majority of: 
them,. who shall qualify on the said will, (if no person is expressly: 
named for that purpose) to sell and convey the said lands agreeable- 
to the intention of the testator. § 1,.No. 1470,.4. 423, Pub. A&s.. 
But if the executor or executors-should die, or renounce, according, 
to law, then the administrator or administratrix, with the will annex- 
ed, shall be authorized by this a¢t to sell-the real estate of the said de-- 
ceased, as directed. by the will. § 2. ts 
A man:devised his lands to be sold-after his-death,. by his executor. 
One tenders to hima certain sum of money. for the lands, but not to 
the value; and the executor afterwards held the land in his own-hand. 
two years, to the intent to:sell the same dearer to some other, and 
took the profits all this while to: his own use. Here the executor is 
to make the sale as soon as-he can; and if he do not,. the heir of the 
devisor may enter: for he took.the profits here to his own use, not as 
assets. But if a man devise, that his executor shall sell his land, there 
he may sell at any time,-for that he hath but a bare power and no pro- 
fit. Lith $383. | ee 
A person, seised in fee, deviseth the land: to his executors to: pay 
his debts, and dies:. if his executors: pay not every debt which. the tes- 
tator owed, upon demaad,. the heir of the testator may enter for the 
condition broken; because in law it is a devise upon. condition. £ 
Roll’s Abr. 439~ 
_ But the chancery may relieve, upon the payment of such debt 
afterwards. TA NI aed 
4. By the statute of 13 El. c. 5. For the avoiding of fraudulent deeds, or 
other conveyances of lands and goods to defraud creditors and others, it is 
enadted, that every such deed or conveyance shall (as against such creditors) 
be void and of none effect. P.67, Pub. Acts. ey tN ie. 
In the case of Yaylor and Jones, June 13, 17435 a husband whe 


had £1733. stock devised to him after marriage, vests it in trusteess _ 
for the benefit of himself for life, of his wife for life,. and afterwards 


for the benefit of his children: By Fortescue master of the rolls: It 
is a fraudulent settlement as to creditors; but with resped? to the wife 
and children, it is good: as against the father, and even against a volun- 
tary conveyance; but is void as-to creditors. 2 Atk.600. 
g. By the statute of the 43 El. c..8. Forasmuch as it is often fut in 
aré, to the defrauding of creditors, that such persons as are to have the ad- 
ministration of the goods of others dying intestate committed unto them, if 
they require it, will not accept the same, but suffer or procure the admini~ 
stration to be granted to some stranger of mean estate, and not of kin to the 
intestate; from whom themselves, or others, by their means, do take deeds 
of gift, and authorities by letters of attorney, whereby they obtain the estate 
of the intestate into their hands; and yet stand not subject to any c Vi 


by the intestate ; it as enacted, that every person who shall 
or debts of any frerson dying intestate, upon any tr 
evithout such consideration as shall amount to the val 
debts; or near thereabouts (except it be in satisfaction 0 
cipal debt, of the value of the same goods or debts to 
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pagesse’ of any personal estate,.the goods which come to the execu- 
.tors vr. administrators are. assets fersonal. : 
Or assets are otherwise of two sorts; the one assets dy descent, the 
other assets iz and. Assets by descent are, where a man is bound in 
-an obligation, and dies seised of lands in fee simple, which descend 
_to his heir, then his land shall be called assets (assez,) that is, enough 
-or sufficient to pay the same debt; and by that.means the.heir shall be 
charged, as far as the land so to him descended will stretch. Terms of 
the Law. a fae hes 
Assets in. hand arg, where one.dies indebted and appoints executors, 
,or dies intestate, and -the executor or administrator hath sufficient in 


goods or chattels, or other profits, .to pay the debts, or some part 


thereof; this shall be said.to. be assets in his hands,.and for so much 
-he.shall be charged. .Shef. Touch. 472. gee 
There isalso another division of assets, intoJegal and equitable assets: 
Legal assets.are such as are liable to debts and legacies by the course 
of law; equitable assets, are such as are only. liable by.the help of a court 
of equity. — 
But if a man deviseth land:to.be.sold.by one for payment of his 


_debts and legacies, and maketh the same person his. executor, and. dies; 


the money made by such person upon-the sale of the land shall be 
_assets in his hands. 1 Rod/’s Abr..g20. ag ace 
_ But otherwise it is, where the land is devised to be. sold. 4) Ne executor 
_and others; for there the. money shall not be assets: for they.are not 
trusted with it.as.executors. 1 Roll’s. Abr. g20. That is, it shall not 
be assets at law, but it shall be assetsin equity. 1 dbr.Cas. Eg. r4t. 
_ So land articled by the.testator in his life-time to be sold, is as money. 
es guteanchensh never so-many,) this is assets 
the whole interest is not gone from the mortgagor, the 
e being left in him: But if it is a mortgage in fee, itis 
; because the legal estate is gone out of the mort- 


nd Penson. April 3, 1742. 4 Burn. Ec. Law, 276. 


ortgage in fee, and two descents cast, and there is 
oiaen more 


‘and Grover, M. 1699. 2 Vern. 367. 
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‘more due on it than the value of the land, and though the mortgagor 


says he will not redeem; yet it shall go to the executor, and not to the | 
heir, the equity of redemption not being foreclosed or released. Tabor 

But if a mortgagee in fee enters fora forfeiture, and after some years 
enjoyment absolutely sells the land to 7. §. and his heirs; this estate 
shall not be looked upon as a mortgage in the hands of 7. S. but shall 
go to his heir, and not to his executor. Corowa and Isles, M. 1684. 
i Vern. 27%. | a Beaes 

A man having several mortgages, one in fee, on which he entered 
for a forfeiture, devised those lands which were mortgaged in fee to his 
two daughters and their heirs, and the mortgages to them, their execu- 
tors and administrators. One of the daughters died: her share of the. 
lands which were mortgaged in fee, shall go to her heir, and not to 
her executors; for it was the testator’s intent that those lands should pass 
as a real estate, though between him and a mortgagor they were but 4 
mortgage. © Noys and Mordaunt, H. 1706. 2 Vern. 681.1; 
If the heir of the mortgagee forecloses the mortgagor, yet the land 
shall go to the executor, unless the heir thinks fit to pay him the mort- 
gage money; and then he may have the benefit of the mortgage. 2 
Kern. 67. Lh cats : eae. a j 


' Tf the lands are devised to one for life, remainder to another in fee, 


and the lands are charged with the payment of a sum of money, either 


by a former devise, rent, charge, or mortgage, the tenant for life shall 
contribute and pay a proportionable part of such sum, Hayes and 
Hayes, H.25C.2. 1 Cha. Ca, 223. elle hs cee 
~ ‘And in the case of Cornish and Mew, H. 27 and 28 C. 2. it was 
decreed, that the tenant for life should contribute one third, and he in 
remainder two thirds to redeem. 1 Cha. Ca. 271. Res Ss 
The same day, in another cause, where a jointress was of lands mort: 


gaved, it was decreed, that the jointress paying the mortgage, should | 


hold over till she and her executors were repaid with interest. Bertue 
and ‘Stylé. 1 Cha.,€a. 271. . p CS | ae ake? 
Also where the mortgagee devised the mortgaged lands to 4 for life, ~ 
remainder to B in fee, and the mortgagor redeemed the land; it was 
‘decreed, that 4 should have one third, and B two thirds of the mort- 


gage money. Brent and Best, M. 1682. 1 Fern go} Tekh. 


Lands in mortgage are devised to J for life,’ remainder to B in fee. 
A dies; and a bill being brought against his executors, it was held, that 
though 4 in his life-time might have been compelled to contribute one 
third towards payment of the mortgage, in respeét of his estate for life ; 
vet his executor shall be obliged to contribute only in proportion to 
the time that 4, his testator, enjoyed it. Ciyar and Batteson, T. 1686. 
1 Vern. 404. Ae MAb ae an etm 1 SR RiCu Me elmer, Ma 
- When, upon a mortgage, money is made payable to the heir or exe- 


cutor; there, before the day, or at the day of payment, the 1 nortgagor 
hath election to pay it to which he pleases; but after the day of pay-. 


ment is over, and the mortgage forfeited by law, though 
ive the mortgagor relief, so as upon the payment of 


shall have his land, yet equity will not revive the eleétic 
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gagor to pay it to the heir or executor; but then he shall be forced to 
‘pay it to the executor, because it came out of the personal estate of 
the testator, and thither it shall return. But if in the mortgage nei- 
ther heir nor executor is mentioned; then, after the death of the mort- 
gagee, the law determines it to be paid to the executor. 2 Freem. 20 
Co. Litt. 208. 6. Note 1, 13 edit. r 

If the grant of the next avoidance be to one, his heirs and assigns; 
yet it is but a chattel, and shall go to the executors: for where the 


thing itself is a chattel, the word Aezrs shall not make it an inheritance. 


Wats. c. 10. : eal 

In the case of Oldhamand Pickering, M. 8 W. It was adjudged, that 
an estate * Aur auter vie, although it be assets (by the statute of frauds 
and perjuries) for the payment of dedts; yet it is not distributable, nor 
subjeét to the payment of legacies. 2 Salk. 464. L. Raym. 96. ~ 

If a man hath a lease for years worth £20. per annum, at the rate 
of £5. in this case not the whole value of the land, but so muclas is 
above the rent shall be said to be assets in the hands of the executor 
or administrator. Shes. Touch. 474. 

As where an executor has a /ease for years of land, of the\value of 
£20. a year, rendering rent of £10. a year; it is assets in his hands 
only for £10. over and above the rent. Cro. El. 712. 

If one covenant to make a lease for years to the deceased, his exe- 
cutors or administrators, and after his death the lease is made to the 
executor or administrator accordingly; in this case this lease shall be 
said to be assets in his hands, and he shall be chargeable for so much 
toany creditor. Shep. Touch. 473. 

If an executor renew, he shall account for the new lease as well 
as the old, for the benefit of the creditors. 2 Cha. Ca. 208. 

Assets in /reland are assets in England: and so, it hath been resolved, 
that if the executor hath goods of the testator in any part of the world, 
he shall be charged in respect of them. Cro. Fa. §5. 6 Co. 46. 

_ So an estate in the “/antations is testamentary, and assets to pay debts. 
2 Ventr. 358. f 
Bonds and sfecialtigs are no assets, until the money is paid. 1 


Feutr. 96. 


If an executor recovers damages in trespass for goods taken away in 
the life of the testator; this (when recovered) shall be assets; because 
he récovers it as executor. 1 Roll’s Abr. g20. f 

If an executor recovers (as executor) things 7a chancery by equity; 
these thiags so recovered shall be assets. 1 Roll’s dbr. 920. : 
- Whatsoever the executor or administrator must be forced to sue for, 


4 sf Mp % i! oe Se 2 
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* Eftates pur auter vie are made diftributable by the 14 G. 2, c. 20, butit is 

jot of force here, » . * 


2 30 | — WILLS. Payment of Debts. 


discharged, and is not servant either to the heir or executor; but 

sneet and honest it is, that one of them continue him in service, till 

a fit time of providing for him a new master; and fit for him, not to 

depart suddenly. Went. 55. | ape eos? | 

“But the interest which one hath in an apprentice, is a chattel per-- 

sonal, and shall go to the executors. , Law of Test. 378,379. Went. 
2 Bac. Abr. 4.16, 443. _ : 

The time of service of any apprentices (indented to serve their 
masters, mistresses, their executors or assigns) remaining unexpired 
at the time of the death of any of the masters or mistresses of such ap- 
prentice, and not before assigned, shall, from henceforth, be deemed 
assets in the hands of the executors or administrators of any such mas- 
ters or mistresses. § 5, No. 7o4,,/2. 176, Pub. Adts. : 


T. 17 C.2. Walker and Hall. An attion was brought against 
the executor, upon the covenant of the testator to teach an apprentice 
his trade; and after verdict for the plaintiff, it was moved, in arrest 
of judgment, that this covenant was personal to the testator, and did 


not oblige the executors, but only obliged the master, during his life, 


to teach the apprentice. But by the court: It obliged the executors — 


also, and they ought to see the apprentice taught his trade; and if 
they be not of the trade, they ought to assign him to another that is 
of theityade, so that he may be taught according to the covenant. And 
judgment was given for the plaintiff. 1 Lev. 177. 
And where a master received with an apprentice £250. and died 
within 2 years; the apprentice, during that time, having been em- 
ployed only in inferior affairs; it was decreed, after debts on specialties 
were paid, that the executors should repay £250. as.a debt due on 
simple contract, dedudting, after the rate of £ 20. a year, for the main- 
fenance of the apprentice during the time he lived with his master. 
Scam against Bawden and Eyles. M. 30 G.2. Cha. Ca. Finch. 396. 
The interest in the liberty of a frisoner in execution for debt, is a 
chattel personal, and shall go to the executors. Law of Test. 378. 2% 
Bac. Abr. 416." i | Ngee eee 
If an executor puts in suit a bond of £100. for performance of cove- 
nants, and the parties submit to an award, and it is awarded that the 


obligor shall pay £ 70. in full satisfaction, and that the executor shall 
release, which is done accordingly; it js said, that the executor shall - 


be taken to have assets to the value of the whole £100. and though 
by the award he was compelled to release, it was his own aét to submit 
to the arbitrament. 3 Leox. 53. ape a gee 

A reversion expectant upon an estate for life, is assets in the hands 
of the heir: but the creditor cannot compel the heir to sell it, but must 
wait tihit falls. (1 Bor. Eg. Casea7s. 2 Wits. 490 7 a 

All those goods and chattels, actions and commodities, which be- 
longed to the deceased, in right of action or possession, as his own, 


and so continued to the time of his death, and which, after his death, 


tay ey 


the executor or administrator gets into his hands, as duly appertaining 


to him in right of his executorship and administration, oe i. 
things as come to the executor or administrator, in lieu, or by reason © 


of that, and nothing else, shall be said to be assets in the hands of rhe 
Be ge "executor 


4 
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executor or administrator, to make him chargeable to a creditor or 
legatee.. Shes. Touch. 472. 

Assets in the hands of one of the executors shall be said to be assets 
in the hands of all the executors; and assets in any part of the world 
shall be said to be assets in every part of the world: and, therefore, 
if. that point be in issue, and it appear that there are assets in the hands 
of any one of the executors, or in any county or place whatsoever, the 
jury must find that there are assets. Jd. 

All goods and chattels, of what nature or kind soever, that are va- 
luable, as oxen, kine, corn, é&c. shall be esteemed assets. But such 
things as are not valuable, as a presentation to a church, and the like, 
shall not be accounted assets. fd. : | 

Goods pledged to the deceased, and not redeemed, or the money 
wherewith they are redeemed, shall be said to be assets. in the hands of 
the executor or administrator. Jd. 

And all the goods and chattels in action, or possibility, at the time 
of the death of the deceased, that are afterwards recovered, and of 
which the executor or administrator hath obtained possession, when 
they are so recovered, are esteemed assets in his hands. But they are 
never accounted assets until they are recovered and in possession ; 
therefore, if there be debts owing to the deceased upon statutes. or ob- 
ligations, or otherwise, these are never esteemed assets in the hands of 
the executor or administrator until they are recovered. So, likewise, 
though there be debt or damage recovered by a judgment had by the 
deceased, until execution be made this shall not be esteemed assets in 
the hands of the executor or administrator. So, if the executor bring 
an action of trespass against another, for goods carried away in the life 
of the testator, and he have a judgment for damages; in this case, until 
he hath recovered by execution, it shall not be esteemed assets in his 


hands. And if the judgment be erroneous, and the execution avoid-. 
able; in this case, although it be recovered and gotten in possession, 


yet it shall not be esteemed assets. And therefore, if one sue another, 
and recover against him, as administrator of 7. S. and after a testament 
made by 7. S.is produced and proved, and thereby an executor is 
made; in this case, the money recovered by the administrator shall 
not be said to be assets in his hands, as to any of the creditors; because 
the executor may recover it from him, or the debtor will have it again. 
And if the executor or administrator never recover, or get the thing 
into his possession, he shall never be charged, especially where he has 
done his best to get it and cannot. Lovelass, 46 and 47. 

_ Although the thing be extinét, and gone as to the executor and 
administrator himself, yet it may have its being, and be accounted 
assets as to creditors and legatees. And therefore, if an executor or 
administrator have a lease for years of land, in the right of the deceased, 
and afterwards he purchases the fee-simple of the land, {whereby the 
lease is drowned) yet, in this case, the lease shall continue to. be assets 
as to creditors and legatees. Shef. Touch. 473. 


__ And if an executor surrenders a term of years which he had as exe- 
cutor to him in reversion, it is not extinét as to him, but shall still 
yea ae . remain 
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remain assets in the executor to satisfy debts and legacies. 14 Co. 
Rep. 87. | MN hit | 
The goods and chattels of other men, in the hands of the executor 
or administrator, that were in the possession of the deceased, if he had 
no right to them; or if he had, and they do not belong to the executor, 
will not make the executor or administrator chargeable; for these shalt 
not be esteemed assets in his hands. And therefore, if the goods of 
another man be amongst the goods of the deceased, and these come 
together into the hands of the executor or administrator; these goods, 
that are the goods of another, shall not be said to be assets in the hands 
of the executor or administrator. And if the executor receive a rent 
that belongs to the heir, this rent shall not be said to be assets in his 
hands. Lovelass, 48. ane vhs as ' ‘+ ous 
A release of a certain debt due to the testator makes it assets in the 
executor’s hands; because it shall be intended he would not have made. 
the release unless the money had been paidtohim. 1 Nels, Abrid: 
262. i PL ER ie ? ae fe) ta Oka 
And if an executor puts in suit a bond of £100. for performance 
of covenants, and the parties submit to an awardy and it is awarded 


that the obligor shall pay £ 70. in full satisfaction, and that the exe- 


cutor sball release, which is done accordingly ; it seers that the ex- 
ecutor shall be taken to have assets to. the value of the whole £1004 
for though by the award he was compelled to release, it was his own 
act to submit to the arbitrament. 3 Leo. GS nt 

If any person shall die after the 1st March in any year, tlie slaves 
of which he was possessed, whether held for life or absolutely, and 
who were employed in making a crop, shall be Continued om the lands 
which were in the occupation of the deceased, until the crop is finished, 
and then be delivered to those who have the right to them: and such 


crop shall be assets ‘n the hands of the executors or administrators, 


subject to debts: No. 1582, § 23, /- 494) Pub, AS. ¢) 


Emblements on the lands, which shall be severed before the last day 
of December following, shall, in like manner, be assets in the hands 
of the executors or administrators; but all such emblements growing: 


on the lands on that day, or at the time of the testator’s or intestate’s 


death, if that happens after the said last day of December, and before 
the rst day of March, shall pass with the dandss): 2d, -i:) ey jee 
7. If there be a debt due to the king, equity will order it to be paid 
out of the real estate, that the other creditors may have a-satistaction — 
for their debts out of the personal estates 1Vent. 455. = 
A mortgage is a charge upon the personal estate, as well as upon the 
lands mortgaged; and the personal estate 1s primarily liable: for a 
mortgage isa general debt, and the land is only as security. 1 Atk. 4876. 
~ J£ one dies indebted by mortgage and ‘simple contract, and one. of 
the simple contract creditors. gets judgment of assets when they shall 
happen, and the executor applieth the assets to pay off the mortgage; 
the simple contraét creditors shall stand in the place of the mortgagee, 


as to what he hath exhausted out of the personal assets; and U 
only by aid of equity, all the simple contract creditors shal! come in 
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equally with the creditor that hath judgment. Wilson and Frelding, 
Maire 20) crit 363.0. » ‘ 


ee ee Oe ee 


Ly 


very plainly shewing this to have been the intention of the testator. 3 
fs Mall 3223 ar 


So, where a man deviseth all his freehold; houses; lands, and here- 
ditaments, to trustees, to hold to them in trust, that the freehold estate 
should be subject to, and be sold and disposed of by them, for pay- 
‘ment of his just debts; and aiter disposing of some particular legacies, 
he gave to his nephew the rest and residue of his goods, chattels, debts, 
rights, credits, and personal estate not before disposed of. Hereupon 
the question was, whether the personal estate should be first applied to 

the payment of the debts, notwithstanding the real estate was expressly 
devised for that purpose. The counsel tor the defendants (who were 

“the trustees aad residuary legatee) insisted, that the real estate being 
not only made subject, but directed to be sold for payment of the aebts, 
the personal estate should not be applied for that purpose. But by 
the whole court of exchequer, here being no negative words to ex~ 
_clude the personal estate from being applied for the payment oi debts, 
that ought first to be applied for the benefit of the heir at law (who 
_was the plaintiff;) and decreed accordingly. Bund. 302. 

And by the lord chancellor Hardwicke: in the case of Walker and 

» Fackson, faly 22, 1743; upon a rehearing at Lincoln’s-inn-nall: Phe 

Migs He general 
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& 
ment of debts and legacies, and the testator cannot exempt it fro 
being liable to his debts, as against creditors; but as between heir and 
executor, he may charge them upon any other fund which is not pri+ 
marily Hable, and discharge the personal estate. Thete are several ways, 
by any of which a man may give his real estate for payment of his: 
debts; as, first, to trustees; secondly, by way of charge in equity, 
which the court of chancery will decree to be performed; or, thirdly, 
he may dire& that his realestate may be sold for payment of his debts: 
but lét him do which way he pleases, none of these ways will make 
the real estate first chargeable, if there be not’in the will either ex- 
press words, or a manifest intent, to discharge the’ personal estate 5. but » 
it shall be first liable. Bunb. 302. 1 Wilsomzq.° a 
And in the case of Bridgeman and Dove, Nov. 27,1744; by the lord 
chancellor Hardwicke: I know of no authority where the words, “ E 
make my real estate liable to pay 'my debts,” Will‘exempt the personal 
estate without any special exemption of personal estate. Nor has the 
| court ever said, that personal estate shall be applied only to pay legacies, 
‘ and not the debts. Nor will making a particular estate in land liable — 
to pay debts exonerate the personal estate, because it is the natural fund 
for payment of debts. Suppose a man deviseth a real estate liable to. 
the payment of debts, and, subject to those debts, gives it over to another, 
‘ or what remains after the payment of debts, which is all one; if there 
are hot express words to ‘exempt the personal estate, it shall be first 
applied in exoneration of the realestate. 3 HR. 202.) * Faodh Uc 
§. In an action of debt against two executors, if they plead several- 
ae ly by several attorneys fully administered, and ‘the jury find that the 
ge one hath assets, and that the other hath not any assets; the judgment 
shall be only against him who is found to have assets, and that the. 
other who had not assets shall go quit. 1 Rol?’s eles ge. Hts a 
But where two executors join in an acquittance, but one only re- 
ceives the money, both are chargeable for it as to creditors, who are 
to have the utmost benefit of the law: but the adtual receiver (it, is 
said} is only chargeable as to legatees or persons claiming under distri- ~ 
bution; for the substantial part is the actual receiving of the money, 
and this only is regarded in conscience. By Harcourt lord chancellor. 


seneral rule is, that the personal estate shall Be first charged with pay | 


M. 12\ An. “Churchill anid’ Hopson. 1 Salk 318. ag ins 
9. Generally, if the debts are in equal degree, the executor may 
| give the preference unto which he will. 10 Med,'406.. 0 eae 
So that if all the goods are but £ 20. and debts are due to two by 

obligation, each of £20. the executor may pay which of them two 

Pte heawithe abr vecurega ye her aN eT As cia daa 
Wee a - But in this‘case the chancery will sometimes interpose; because this 

power may be an inlet to Mra TO Atay AOOe” as 

In like manner, the executor may allow unto himself his own debt 
Gn prejudice of other debts in equal degree; provided that he hath 


{ H ; . 


ynade an’ inventory, and provided he be not executor of his own wrong. 
Swin. 459. 2 Bac. Abr..435. (But an executor of his own wrong i 
shall not in any case be permitted to retain. 3 Blackst. B.3.¢.2.) 
‘And this remedy of retainer is by mere a&t of law, and grounded 

: fy ted upon 
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upon this reason ;,that the executor cannot, withont an apparent absur- 
dity, commence,a suit against himself as representative of the deceased, 
to recover.that which is due to him in his own private capacity: but, 


having the whole personal estate in his hands, so much as is sufficient _ 


o bk 


to answer his own demand. is, by operation of law, applied to that 


‘particular pur ose, Else, by being made executor, he would be put 


an worse condition than.all the rest of the world besides. For, though 
a.rategble payment, of all the debts of the deceased, in equal degree, ts 
clearly. the most equitable method, yet, as every scheme for a proportion- 
able distribution of the assets among all the creditors hath been hitherto 
found to be impracticable, and productive of more mischiefs than it 
would remedy, so that the creditor who frst commenceth his suit is 
ventitled to a :preference ia payment; it follows, that as the executor 
can commence no suit, he must be paid the last of any, and of course 
must lose his debt, in case the estate. of ‘his testator should prove in- 
solvent, unless he be allowed to retain it. But the executor shall not 
wetain his own debt, in prejudice to those of a higher degree; for.the 
Jaw only puts him in the same situation, as if he had sued himself as 
executor, and recovered his debt; which he never could be supposed 
to have done, while,debts ef an higher nature subsisted, 3 Blackst, 

B. 3. c 3. Puagnce ge sibel iain 4 gecbats 
_ But if the debt-ef one creditor be payable at a future day, and of 
,another creditor presently, the executor cannot prefer such future debt, 
and pay it-before the day of. payment comes, and leave the other un- 
paid... But after the day happens, he may, preter either; unless in case 

of a suit commenced before the day. » Ment. 142. 

- But amongst executors, themselves, -or joint-admimistrators, one ex- 
ecutor or administrator may not prefer his own debt before the debt of 
another executor or administrator, being,in equal degree. ‘Thus, in 
the case of Chapman and Turner, in chancery, Feb,.26, 1738. Two 
bond creditors, Zand B, took joint letters of administration. A got 
into his hands best part of the assets, and retained for his own debt 
against B. Ona bill, for.an account, the question was, whether 4 by 
this had got such a legal advantage as to be entitled to keep the assets, 
and so B lose his debt? By the master.of the rolls: ‘The rule of this 
court, in cases of retainer, is, unless the, party can shew a legal cause 
to retain, we never give it him; if he cay shew alegal right, we never 
take it from him. The question, then is, whether at law this be a good 
retainer? At law, no doubg,.an executor or administrator hatha right, 
in case of debts in equal degree, to. prefer one,to another, and to retain 
for his own in the.first place against any other creditor; and the reason 
is, because, if a retainer-were not allowed, an executor, in case of a 
_ deficiency of assets, would have no possible way of obtaining satisfac- 
tion for his debt; for at law there is no such thing as splitting of debt, 
or making a rateable proportion,and therefore he cannot come in upon 
van average with the rest of the creditors, nor has the advantage of ano- 
ther creditor, who, by bringing his action in due time, may recover 
his debt, though there be not enough assets at last to answer all. demands 
upon the testator ; for he cannot sue himself. So that this privilege 
of retainer is founded.on the policy of the common law, that execu- 
tors 


- 
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tors may not be deprived of one advantage, without’ having another 
in lieu of it, and that they may not be in a worsé condition’ than alk 
mankind besides.’ But this is not a case between an’ executor or admi-' - 
nistrator and a creditor; but between two joint administrators, who- 
are both in the same condition in all respe€ts. No authority hath been 
cited in this case,'to support a retainer by one administrator against 
the other, nor do I see how there ever could be one; because an’ad- 
ministrator can bring no sort of aétion against his companion, where- 
in this point might have been settled at law. Neither doth the reason’ 
of the law justity such a tetainer; for administrators are considered 
but as one person in law; thé possession of the one is the possession — 
of the other; the receipt of one is the receipt of the other; and there- 
fore the retainer of one must be considered as the retainer of the other ;” 
and must enure for their mutual benefit in the discharge of the débts of 
both in btaaan “Then the consequence wotild be very bad, were 
a retainer allowable in this case; for administrators must fight for the 
assets, if getting the sole possession would entitle either to a ‘separate 
right in them. ‘So that, as no legal right of retainer’ has been shewn, — 
the rule must take place, that he who cannot retain in law cannot in» 
equity. The plaintiff 8 entitled to an equal distribution of the assets, » 
being an equal creditor, according to conscience and equity; and the 
defendant rust be decreed to'account. Viner, Executors, D.2,0 0 
Another différence, where debts are in equal degree, is said to be, 
that regularly that debt shall be paid first for which suit is commenced, 
and not that’ for which no suit'1s Commenced; for after a suit begun, 
the executor (it hath been holden) may not excuse himself by any volun-— 
tarv’ payments; 2 Cha'Gx, 261s" 2 Pern. Oz. 2 Baa es 
Yet it is said, that the executor, before notice of such suit, may pay 
any other creditor in equal degree; and then plead, that he hath fully 
administered before notice!’ Br! Executors. 43. Went. 146. 
And in the case of Mason and ‘Williams, it was held by Cowper lord 
chancellor, that pending a bill in equity against an executor, or after 
a decree quod Heid ne an executor may pay any other debt of a higher 
nature, or as high a nature, if there be /eza/ assets; but if he hath only — 
equitable assets, then the court of chancery will not indemnify him, and 
suffer him to prejudice and disappoint the first suitor, 2 Salk. go7. 
If there be two creditors in equal degree, and both sue; if the exe- 
cutor doth by covin help the creditor which began his suit last to his 
judgment or execution first, and there be’no assets left to pay the other 
‘creditor, he must be satisfied out of ‘the executor’s own estate, if this 
covin be proved against him. But the confession of an aétion by the 
executor, where there is a real debt, is no covin: and such recovery 
by confession is a good plea for the executor against another creditor. 
Cs Miser oe ! NTS ART ee BoA ED 
“In the case of Foseeh and Mott, M. 1697. A man made his will, 
and died indebted to several persons by bond, more than his personal — 
estate would pay. A bond creditor brought a bill against the executor, 
‘to have a discovery and account of the personal estate, anda satisfaction | 
“forhis debt. At the hearing, the executor made default; so there was 
a decree against him for an account and satisfaction out of the assets, 
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unless cause shewed: Before the decree was made absolute, another 
bond creditor of the testator brought an action at law against the exe- 
cutor, upon a bond. He appeared, and because he could not plead 
this decree at law, suffered judgment to go against him by default. 
And the account being carried on before the master, it was doubted 
whether he should allow this judgment on the account. The master 
of the rolls was of opinion, that the decree must be preferred. And it 
coming to be reheard before the lord chancellor, he was of the same 
opinion. Prec. Cha. 79. " 

But in the case of Darston and the earl of Orford, H. 1701. After 
a bill filed in chancery, against an executor for a discovery of assets, 
and answer put in, the executor voluntarily paid a bond debt without 
‘suit. The cause proceeded to a hearing, and an account was decreed. 
And the question was, whether this voluntary payment, pending a suit 
here, should be allowed on the account. And the lord keeper Wright 
thought the payment ought to be allowed; but this being a point of 
consequence, he ordered precedents to be searched. Atterwards, 3 
June, 1702, on precedents produced on both sides, his lordship seem- 
ed to be of the same opinion; but said, the case of Foseph and Mott 
was a precedent against him, but thought that to be a direct change 
of the law. The next day (upon consideration of the precedents) his 
lordship said he was bound up by them, and therefore decreed the 
payment (being voluntary) to be disallowed; but seemed to disap- 
prove of the case. of Foseph and Motz, where the judgment at law was 
fairly obtained. Afterwards, 21 Nov. 1702, this decree was reversed 
in the house of lords, and the payment allowed. Prec. Cha. 188. 3 
PLOW dl, gor. | ‘ 

So in case of Waring arid Danvers, M. 1715. The plaintiff, a simple 
contraé creditor of the testator, brings an action on.a special original 
against the executor, in order to recover his debt. The other simple 
contraé creditors offered the plaintiff to come in for his proportion of 
his debt with them; but having first filed his original, he insisted on his 
whole debt, in preference to the rest! Upon which, the executor 
and the other simple contract creditors entered into articles, agreeing, 
that first the executor should be paid his debts, and then that all the 
simple contraét creditors should equally share the assets amongst them, 
exclusive of the plaintiff. And in order to bar the plaintiff at law, the 
executor gave judgment in the several quantum meruats brought by the 
other simple contraét creditors, for the several sums which were laid 
as damages in the declarations, without ascertaining the damages by 
writ of inquiry; but those damages were so laid as not to exceed the 
real debt. Upon this, the plaintiff brought his bill. But the master 
of the rolls dismissed the bill without costs, it being a hard case; but 
afterwards, on consideration, he gave costs. And the decree was af- 
firmed by the lord chancellor. The master of the rolls said, if the 
plaintiff desired it, he would send it'to the master, to see whether the 
judgments confessed to the other creditors be more than their real 
‘debts; but the plaintiff not thinking it worth his while, the court de- 
creed asabove. » 1 P. Will. 296. 

In the case of Barker and Dumeres, Jan. 29, 1740. Robert nS 
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"died intestate, and on his death Edward Dumeres, who was.a relation 
of his, applied for administration, Barker, who, was a. creditor of 
Robert by bond, opposed the granting of the administration to Edward, 
by reason of his insufliciency, and his intention of going aver to J ersey- 
Plowever, administration was granted to him. This administration 
was in some measure granted to Edward by the leave of this court, 
Barker had entered a caveat against its being granted to him, though 
that caveat was atterwards withdrawn. ~ But-as-there were these objec- 
tions against him, Barker filed his bill against him the 3 ist of October 
last, for the payment of his debt; and prayed that he might give security 
to abide that determination. His answer came onthe 27th of the next 

Mie "month; and an order was made that he should find such security, which 
he accordingly did. After this Merry, who was another bond creditor 
to the intestate, brought his action at law against Edward, and Edward 
confessed a judgment to him in Michaelmas term in that same year. in 
£4000. | This occasioned Barker’s bringing bis adtion at law against 
Edward, upon the same bond for which the bill was brought here, in 
order that Edward might not ‘confess judgment to other persons, before 
he could get judgment against him. » As soon as this action was brought, 
4 motion was made on the part of Edward, prayiag that Barker might 
make his eleétion which court: he-would proceed in, whether, at law 
or in equity.—By the lord chancellor Hardwicke: It is very true, that 
it is the general rule of this court, that a person shall not, be allowed 
to proceed both at law and in equity, for one and the same demand, 
at one and the same time. But notwithstanding that, it is as. certam, 
that by the ancient. course of the court, a person was allowed to bring 
his aétion at law against the representative af the deceased, and at the 
same time to bring his bill here in order to have a discovery of assets ; 
though now it is established, that if the party proceeds in equity against 

| such representative, his bill must be both for a discovery of assets, 
and a satisfaGtion for his debt; and he shall not be allowed to proceed 
both at law and inequity. And where the party has proceeded in both 
courts, several orders have been, requiring him to make his eleétion. 
But where the court sees that the representative is confessing judg-_ 
ments, that is a reason (and in my judgment shall always be a reason) 
that the court will mot require the party to make his election, _ The 
courts of law distinguish the case of executors, in instances sumil r to 
this, from other cases. ‘Therefore, though the constant course of 
those courts is, on reasonable circumstances, to give detegeeat 
ther time to plead than he is obliged to plead in by the strict rule of 
the court, yet, when an executor applies for this favour, the time for 
r pleading shall not ‘be inlarged, but by his consenting not to confess 
judgments in the mean time. Tis indeed true, that an executor, in 
some Instances, may honestly confess judgments to other ‘creditors ;— 
as where he does it to prevent his being doubly charged, or the like: 
but when this court sees, that he doth this in order to elude its orders, 
the court will never permit it. Now, what is the nature of the pre- — 
sent case? The original bill was filed the 31st of October last. . “The 
answer of Edward came in on the 27th of November following. And 
én the beginning.of Michaelmas term, here is a judgment confessed © 
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by Edward to Merry, in £4000. The administration itself was in 
gome measure granted to Edward by leave of this court. Barker had 
entered a-caveat against its being granted to him, though that caveat 
was afterwards withdrawn. ‘The proper order for the court to make ina 
this case is, that- Barker make a special eleClion, namely, to proceed 
at law to'recover judgment there, and to proceed in this court fora 
discovery,’and an account of assets; but that he shall not be at liberty 
to-take-out execution upon the judgment without leave of this court. 
And it was ordered accordingly. Barn. Cha, Cac277.°° | 4 
’ No preference whatever shall be given to creditors in equal degree, 
where there isa deficiency of assets, except in the cases of judgments, 
mortgages that shall be recorded from the time of recording, and ex- 
ecutions lodged in the sheriff's office, the oldest of which shall be first 
paid; or'in those cases where'a creditor may have a hen on any par- 
ticular part of theestate. § 26, No. 1582, 7.494, Pub. Aas. 
The debts due by the testator or intestate, shall be paid by executors 
or administrators, in the order following. §26, No. 1582, 7. 494, Pud. 
10. Funeral and other expences of the last sickness. fd. 
But in Shell’s case, T. 5. W. it is'said, that in stridtness, no funeral 
expences are allowed against a creditor, except for the cothn, ringing 
the bell, parson, clerk, and bearers’ fees; but not for pall or ornaments. 
1 Salk. 196. [Perhaps the expences of the shroud, and digging the 
grave, ought also to have been added.] . 
‘In general, it is said, that no more than 40s. for funeral expences 
shall be allowed against creditors... 3 Atk. 249. bere’ 
_ 11. Next to these come the charges of the probate of the will, or 
of the letters of administration. § 26, No. 1582, 4. 494, Pub. Acts. 
12. Next, debts due by the testator to the public are to be dis- 
‘charged. Fas <=: ote aN 
Which must be understeod of such debts as-are due to the king 
only by matter of record, and not of sums of money due to the king 


Ly 


upon wood-sales, or sales of his minerals, for which no obligation — 


is given; or-of amercements in his courts baron or courts of his ho- 
nours, which be not courts of record; er of fines for copy-hold estates 
there; or of forfeitures: to the crown of debts by contract due to any 
‘subjet by outlawry or attainder, until office thereupon found. Swzz. 
\ ahh 5,450, 2 Bac, Abr. 432. oui RE #8 
13. Next, debts due to private persons upon judgments against the 
‘deceased in his life; and after those, debts upon judgments (although 
by mere confession, and without defence) against the executor or admi- 
nistrator for the debts of the deceased. Law of Ex. 39. Treatise of 


Ex. 112. § 26, No. 1582, 4.494, Pub. Acts. | : 


* 


- But it is said, that the executor is not bound to take notice of judg- 
ments against the testator in his life, without being made acquainted 
therewith by the creditors; for the executor is no way privy to his acts. 
t And. 159. 7 | * 

But in the case of Litéleton and Hidbins, M. 42 El. it was adjudged, 
that executors at their peril ought to take notice of debts upon record. 
Cro. Et. 793. / Cee 

: In 
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In the case of Paterson and Huddleston, T.2 G.2:° An action of 
debt upon a bond was brought against the defendant as executor. The 
defendant pleads a recovery against him already had in a. plea, of debt, 
and that he had no notice of this bond at that time, and that there was 
no more in his hands than would satisfy this recovery: Upon. this the 
plaintiff demurs. ‘The court observed, that it did not appear but that 
this recovery might be in debt upon bond, or other matter of as high 
nature, and then undoubtedly the plaintitf ought to be barred... But, | 
however, if the recovery was upon a simple contract, they were una- 
nimously of opinion, if the defendant had no notice of the bond, that 
the recovery would be a good bar. ‘They said, in this consists the 

difference between duties of a private nature, and duties upon record; 
for those, executors are bound to take notice of at all events, but ‘these 
they need not, where a suit is commenced against them to recover 
debts of an inferior nature. They said also, that there is no. occasion 
that exectitors should hold outa suit to the last, before they make such 
payments; but if an action is taken out against them, it. 1s the same. 
But if an executor makes a voluntary payment of a debt by simple 
contraét, where there are not assets to satisfy the bond debts, it is other- 
wise, though he hath no notice: for there are many cases where 2 
man’s voluntary aét shall prejudice him, where the necessity of law 
would not. Upon the whole, judgment was given for the defendant. 
1 Barnard, 186, _ ee ice bie gaambe ae 

If the judgment is satisfied, and is only kept on foot to wrong other 
creditors; or if there be any defeasance of the judgment yet in force; 
then the judgment will not avail to keep off other creditors from their 

debts. Swin.a.456. 2 Bac. AOr. 43 Fe , eee re io 

And of two judgments, he who first sues execution must be prefer- 
red; but before, it is at the election of the executor to pay which he 
will-first: only a judgment in a foreign country, as France, 3s, to be 
considered but as a simple contract. Treat. of Eg. 112. Swin.a. 430. 

But ne judgment not docketted and entered in the books of the clerk 
at the seat of government, shall affeét any property, real or personal, 

as to purchasers or mortgagces, oF have any preference against heirs, 


executors, or administrators, in their administration of their ancestors, — 


testators, or intestates’ estates, except the property, real and personal, 
within the particular distri¢t where such judgment shall be entered up- 
§ 14, No. 1578, 2. 489, Peb.Hes. end, A oye) eae 
ig. In the case of Harding and Edge, H. 1682. In the chancery- 
Upon a special report, the sole question was, how a duty, decreed 
should take place in redation to other debts in point of priority of sa- 


tisfaction; and ordered, that a decree should precede debts on simple ,- 


contracts and bonds, and take place next to judgments. 1. Vern. 143. 
. But in the case of Peflce and Swindurn, M.1719. In the exche- 
quer. Ii was decreed, that creditors by judgment at law, and credi- 


tors by decree in equity, shall be paid equally without any preference. 


Bund. 48. Sica iiy ic. oe 
And it is now become the established, do¢trine, that a decree of the 


court of chancery is equal to a judgment in a court of, law... So, ° 


where an executrix, whose testator was greatly indebted to. divers per- 
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» sons, in debts of different natures, being sued in chancery by some of 
them, appeared and answered immediately, admitting their demands 
(some of the plaintiffs being her own daughters); and other of the 
creditors sued the executrix at law, where the decree not being plead- 

able, they obtained judgments; yet the decree of the court of chancery, 


being for a just debt, and having a real priority in point of time, not’ 


by fiction and relation to the first day of the term, was preferred, in the 
order of payment, to the jadgments, and the executrix protected and 


indemnified in paying a due obedience to such decree, and all proceed= 


ings against her at law stayed by injunction. Case of Morris against 
the Bank of England. Decree first at the rolls, by Sir Joseph Jekyll, 
in August, 1735. Which was affirmed by the lord Talbot, in Nov. 
1736. And his lordship’s decree ailirmed in parliament, in May, 
1737. 3 P. Will. 402. Cas. Talb, 17, ee a eye 
In the case of Turwin and Gihion, July 31, 1749; where a sum was 
decreed to the plaintiff, it was ruled by lord Hardwicke, that the soli- 
_citor in the cause, for his trouble and money disbursed for his client, 
had a right to be paid out of the sum decreed; and that in this case the 
administrator cannot apply the assets in the course of administration. 
, And this, he said, is the constant rule in chan cery: 3 Atk. 720... 
_ The act of 1784 has given an alternative to the court for enforcing 
the performance of their decrees: formerly it could be done only by 
commitment of the person; or sequestration of the party’s estate: but 
the aét above alluded to declares, that whereas the present mode of 


enforcing obedience to decrees in the court of chancery is tedious, » 


and often defettive; be it enaéted, that in all cases where payment of 
__ money is decreed by the said court, it shall be lawful for the party to 
whom such payment is to be made; to sue forth (at his option) either 
the usual process for compelling performance of the said decree; or 
a writ in nature of a feri facias, to make the estate, both real and per- 
_ sonal, of the party by whom such money is to be paid, liable to sa- 
tisfaction thereof, im the same manner as it is on such a writ from the 
court of common pleas; and that the sheriff of the distri in which 
the estate levied upon lies, shall have the same power and authority 
to sell and convey the same, as he hath on a fieri facias from the court 
of common pleas: No. 1378, 4. 361, Pub. As. | 
15. In the case of the earl of Bristol and Hungerford, M.:70g. It 
was first decreed at the rolls, that mortgages were to be paid in the first 
place, and then judgments, and then recognizances: But upon an ap- 
peal to the house of lords, it was adjudged, that mortgages are not to 
be preferred to other real incumbrances; but that mortgages, statutes, 
and recognizances shall take place according to their priority, and as 
they stand in order of time. 2 Vern. 524. 

_ Where a man mortgages land, and covenants to pay the money, 
and dies, the personal estate of the mortgagor shall, in favour of the 
heir, be applied to exonerate the mortgage. 2 Salk. 449. 

And though there be no covenant in the deed for the payment of 
‘the mortgage money, yet the personal estate shall be liable in the hands 
ef the executor, Ld. 1 Vern. 436. 

A mortgage is a charge Bpon we personal estate, as well as vnon 
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the lands mortgaged, and the personal estate is primarily liable ; for @ 


mortgage is a general debt, and the land is only as security. 1 Atk. 


oT. 


"Tf an estate is devised in trust for payment of debts, a mortgagee, 


who lent a further sum upon bond, shall not be allowed to tack it to 
his mortgage in preference to creditors. 3 Ark 63002 8 ees 
“So where a person claims the equity of redemption, as a purchaser 


for a valuable consideration, without notice of the mortgage, the mort- 
‘gagee cannot tack his bond to it, and can only have it out of the gene- 
yal assets of the mortgagor. 3 Ark. 659. | | oh 


But if a mortgagor, after making a mortgage, borrows money of a 


‘mortgagee upon bond, and the mortgaged premises descend upon an. 


heir at law, or come to a volunteer, ‘the court will not suffer them to- 
redeem the mortgage without paying the bond: and this is to prevent 
a circuity; because the moment the estate descended, or came to the 


-yolunteer, it became assets, and liable to ‘the bond. And the same 


rule will hold as toa devisee of the mortgaged premises. 3 Atk. 6 bo, 


16. Fhe next debts that are mentioned by the aét of 1789. are exe- 
eutions; and it must be observed, that it prescribes that the oldest of 
‘these 3 last species of debt is to be first paid. § 26, No. 1582, 2-494» 


17. Next, rent arrear and anpaid by the testator, shall be paid. 
$8. Then follow bonds or other obligations. By the English law a 


‘Bond and obligation were synonimous terms, it being a deed whereby 


the obligor obliges himself, his heirs, executors and administrators, to. 
-pay a certain sum of mouey to another, at a day appointed; and this. 
“must be sealed, which then constituted it a specialty. 2 Black. Com. 
PEAG AO Ge Ce ei 
"Debts by simple contract are such, where the contra& upon which 
‘the obligation arises 1s neither ascertained by matter of record, nor yet 
“by deed or special instrument, but by mere oral evidence, the most 
‘simple of any; or by notes unsealed, which are capable of a more easy 
‘proof, and (therefore only) better than a verbal promise. fd. Eo. ciel 
~ Administrator—T bomas Townsend, Ads. Rippon- January Term, 
r7gc. Present—T. he hon. Fohn Rutledge, chief gustice s Atdanus Burke, 
ohn F. Grimkié, J homas Waties, and Elihu H. Bay, associate gudges. 
After hearing the arguments of counsel on both sides, the chief justice 
‘delivered the opinion of the court in the words fellowing:— 
The question in this case 1s, whether, on a deficiency of assets, pro- 
‘missory notes given since the executors act of March, 1789, are to be 
‘paid in average and proportion with bonds given since that period ? 
And, on mature consideration, we are of opinion, ‘that notes now — 
‘hold only the same rank which they did before that act was passed. 
‘Tehas been contended, that the legislature meant to place them ona. 
footing with bonds, anda conversation has been mentioned, which 
‘passed between the members of the house -of representatives who 
‘brought in the bill . but the court can pay no regard to this im-— 
formation; it must not weigh with usin our judicial capacities; the 
& must be construed by what is to be found in the act itself, an ue 
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‘by any thing extraneous. There is nothing in the aét which indicates 
such was the intention of the legislature. if, indeed, at the time of 
passing the act, nothing but a bond was called an obligation, from the 
necessity of giving efficacy to the word obligations, which otherwise 
would be an expression without meaning, we might have been inclined 
to say that the legislature meant by that word any writing signed by 
the party acknowledging the debt, although such writing was not sealed. 
But the word obligation is a technical term, which, in its legal and 
proper meaning, signifies a contract under seal. Penal bills, a covenant, 
a charter party, an indenture, are obligations: there is therefore no 
necessity to construe a note to mean an obligatien, in order to make 
sense of thisaét. “Ihe words “ bonds er other obligations,” may well 
be read.thus—‘ bonds or other contraés under seal.” {f we once 
admit of suppositions, we may suppose any thing; and one judge may 
suppose one thing, and another judge another thing. We have no 
rule to govern us; but, construing the act according to the legal and 
technical meaning, we stand upon firm ground. 

It was some time ago determined by this court, under the county 
court aét, which declares that “ notes should constitute specialty,” that 
they were made specialty only for the purpose of bringing an action 
of debt upon them in the county courts, so that you might join notes, 
bonds and contracts under seal'in one action of debt in the county 
courts; and I believe no attorney has ever thought of doing so, or of 
bringing an action of debt on a promissory note in this court. | 

To shew that the legislature did not mean to make them specialty 
for the purpose of being paid on a deficiency of assets, in average 
with bonds, let us refer to the act respecting bills of exchange. That 
aét declares, that in such case, foreign bills, which are protested, shall 
be on a footing with bonds. Now, if the county court act had made 
bills and notes specialty, for the purpose of putting them on a footing 
with bonds, there would have been no occasion for the latter act; and 
even that act does not, in this respeét, affect any but foreign bills; it 
leaves other bills, as well as promissory notes, on the same footing 
as they were before. . : 

Let us consider what the law was before the act, with respect to the 
order and rank of the debts of a deceased person. By the common 
law, debts ranked in the following order; 1. debts on record—2. debts 
by specialty—3. debts without. The executors law of 1745 made 
‘no alteration in the common law, except that persons who obtained 
administration as principal creditors, should not prefer one creditor to 
another in equal degree. Before that act a preference might be given. 
But with respeét to the order of debts, it stood always in this country 
on the common law, and did not depend on any act of assembly. 


What has this aét of 1789 done? It seems to have been the object of : 


that aét to bring and take into one view, all the laws with respect to 
wills, the duty of executors, and the distribution of assets. Accord- 
ingly, it re-enaéts the law taken from the statute of frauds, which 
declares the requisites of a will; it shews the order in which debts 
are to be paid mostly as they were before the act, and with very little 
alteration; charges of the last sickness are indeed put ona Aging ye 
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funeral charges; and recapitulates the several kinds of debts. It does 
not mention the words promissory notes, and from that circumstance 
it has been argued, that if notes do not come under the word obligations, 
they are left unprovided for, ‘and therefore’ are not to be paid at all: 
But this consequence ‘does riot follow; for as they are not excluded by 
the act, they hold’ the same right and ‘rank which they did before. It | 
is of great consequence to every free country, ‘that the laws should be 
fixed and settled; and that when they are so, and generally knowh*anc 
understood, that they should not be changed by implication, or other- 
wise than by a clear, express and positive declaration of ‘the will of the 
legislature. It has been the established law of this country, ever since the 
first settlement of it, that bonds should be paid before notes; and this — 
law is so generally known, that IT suppose you would not find one man 
in an hundred (I speak of men’ of business) who is’ ignorant of it. 
Many good reasons may be given why bonds should have preference 
of notes. «However, as they are proper for the consideration of the » 
legislature, I shall not state them here. - If the legislature shall think 
fit to alter'the law, ‘it'is'to be hoped they will do so clearly and expli- 
citly. In the mean time, it would bé wrong for us to give different 
meanings than the law affixes to’a_ legal technical term, it not being 
necessary to do so; and this merely from an idea that the legislature 
meant to do so,-which perhaps they did not, though some particular 
membe? might have had such an intention. © As this is a question of 
much importance, I have stated thus fully the reasons upon which our 
opinions are founded. S) sees lke hey ee ee 
 E.1716. Parker and Harvey. ‘The grantor’s covenant in a mar= 
riage-settlement for him and his heirs, that the premises were free from 
incumbrances, shall come in equally with creditors on bond. Wim. 
Becutors? Qala ge) Ue EGS ONES ANE ee 
- If two men are partners in trade, and one of them gives a bond to 
leave his'wife £1000. and dies; and the other partner administers; if 
the wife would be paid out of the separate estate of her husband, :on 
there being effects, she shall have a preference before other creditors: 
But if there is no separate estate, and the wife would have satisfaétion. 
out of the partnership effeéts, then all the partnership debts must be © 
first paid P, Wale 28 ae fee Bee Se Re CO OR aia 

~ Any «voluntary bond is good against an executor or administrator, 
unless some creditor be thereby deprived of his debt: Indeed, ‘if the 
bond be merely voluntary, areal debt (though by simple contract only) 
shall have the preference. But if there be no debt at all, then a bond, 
however voluntary, must be paid by an executor. 3 Po Wil, 222; 
Comyns, 255% “hye yh (BRERA Dy og te wea | Rabo te ale a a hs ee aa Og 

| A man, having a wife who lived separate from him, afterwards mar- 
ricd another woman, who knew nothing of the former wife’s being 
alive; but it being discovered to: the second wife that the former was 


gles (rae 


‘glive; the husband (in order to’ prevail with the second wife to stay 


with him) some years afterwards gave a bond to a trustee of the se- 


‘cond wife, to. leave’ her’ £ 1000. at his death, and died, not leaving 


assets to pay his simple-contraét debts: if this bond had been given im- 
mediately cn the discovery, and they had parted thereupon, it had 
ovata ‘ . 2 Deen 


= 
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been good; but being given in trust for the second wife, after such 
time as she knew the first was living, and to induce her to continue 
with the husband, this was worse than a voluntary bond, and decreed 
to be postponed to all the simple contract debts. But if such bond 
had been given to the second wife as a recompence for the injury done 
her, and thereupon she had left ihe husband, it had been a good bond, 
and to be paid before any simple contract debts. 3 P. Will. 339, 

If there be divers obligations of the like kind, it seemeth to be in the 
power of the executor to discharge which obligation, and to gratily 
which of the creditors he will: which being done, the other creditors 
are without remedy, if there be no assets; unless the day of payment 
in the one obligation (as was observed before) be expired, and the day 
of payment of the other obligation is not yet come; in which case, the 
former obligation is to be first satished; or unless there be suit com- 
menced for some obligation ; for then it is not in the power of the exe- 


_cutor to discharge another obligation for which no action is brought, 


in prejudice of the former suit. But an executor may confess judg- 
ment on one obligation, and plead that judginent to an action brought 
on another obligation. snd if there be two obligations, and the two 
several creditors bring several actions against the executor, he that 
first obtaineth judgment must be first satisfied. Swim. 457, 458. 2 
Bac. Abr. 434, 5. : 

* But no preference whatever shall be given to creditors in equal de- 
gree, where there is a deficiency of assets, except in the cases of jude- 
ments, mortgages that shall be recorded from the time of recording, 
and executions lodged in the sheriff’s ofhice, the oldest of which shall be 
first paid; or in those cases where a creditor may have a lien on any 
particular part‘of the estate. § 26, No. 1582, 4. 494, Pub. Ads. 

‘ Although the executors are not named in an obligation, yet the law 
will charge them, for that they represent the estate of the testator. 


_And the law is the same of administrators. But the heir shall not at 


any time be charged, without express mention of the heir. Dyer, 23. 
' But by the 29 C.2.¢. 3. No action shall be brought whereby to charge 
any executor or administrator, upon any special promise, to answer damages 
‘out of his own estate, unless the agreement upon which such action shall be 
brought, or some memorandum or note thereof, shall be in writing, and signed 
by the party to be charged therewith, or some other person thereunto by him, 
lawfully authorized. § 4. P.82, Pub. Acts. 
“19. Lastly, debts due on open accounts; § 26, No. 1582, 4. 494, 
Pub. Aés ; which are the only species of simple contracts now known 
in our law, except those arising by mere oral evidence, which are the 
Mist etapie or any. Pov | 
Debts by simple’ contract are postponed to all others, being debts of 
an inferior nature; yet an executor (or administrator, Lovelass, 57.) is 
bound, as far as he hath assets, to pay them, as much as any other debt; 
and therefore a simple contract creditor need not alledge, that the exe- 
cutor had assets to satisfy debts of a superior nature, and his also; but 
if the truth be, that the executor hath only assets sufficient to satisfy 
such superior debts, he must plead it. 2 Bac. Abr. 434. 


But 
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But albeit the law requires, that debts should be paid according to 
their superiority, as herein set forth; yet may an executor pay a debt 
on a simple contraét before a specialty, if he hath no notice of such 
specialty: for otherwise it might be in the power of the obligee to ruin 
the executor, by keeping his bond in his pocket until the executor shall . 
have paid away all the assets in discharging simple contract debts. 2% 
Babe AbrA 5h, S27 nog ‘ne 

But of debts upon record, the executor ought to take notice at his 
peril. 2 Bac. Abr. 435. | het aN ae 
And in the case of Greenwood and Brudaish, T. 1720, A man mort~ 
gaged his lands, and gave a bond to perform covenants, and after died 
intestate. His widow, wrthout taking letters of administration, pos- 
sessed herself of his personal estate, and paid it all away in satisfying 
debts on simple contract. About seven years after, an old dormant 
intail was discovered, and the heir intail brought an eje¢tment, and re- 
covered possession. Whereupon the mortgagee sued the widow upon 
the bond. She brought a bill for an injunétion, having paid away all 
the testator’s assets before any notice of this bond, and therefore al- 
ledged that she ought not to be chargeable with a devastavit. The de- 
fencant demurred, and the demurrer was clearly allowed, the bill bein 
an attempt to alter the course of law. But if any extraordinary pe 
had been charged on the defendant, by which she had been deceived, 
or induced to pay away the assets, that might have varied the case, 
Prec. Cha. §34..— a | Se 
20. A person indebted by bond and simple contract, deviseth lands 
to trustees to be sold for payment of his debts: It was resolved and 
declared to be the constant rule, that the creditors should have in pro- 
portion, and not the bonds to be first satisfied; for it shall be construed 
that (one of them being as mucha debt as the other) the testator intende 
they should all be paid alike; and if the value of the land fall short, 
they shall be satisfied in proportion: So legatees shall have equal pro- 
portion pro rata, according to the greatness or smallness of the legacy; 
for the land is made debtor: But otherwise it is of judgments ; for these 
do affect the land by their own strength and nature, and would have 
had the preference whether such devise had been made or not. 2 Fireem. 
40, 175. ! : ot (ia eee 
oe jf a man only charge his lands with the payment of debts, so 
that the lands descend subjeét to them, bonds shall be preferred to simple 

contract debts. 1 P. Will. 430... : nl Sade en OO 8 
_ A man deviseth lands to two persons in trust, to be sold for pay- 
ment of his debts, and maketh the same persons executors. The ques- 
tion was, whether bond debts should have a preference, or all debts be 
paid pari passu? The difference was taken, when the same persons 
that are trustees to sell the lands are executors likewise, and where not; 
for in the former case, after the land is sold, it is assets even. at law; 
and therefore to decree them to pay otherwise than according to the — 
legal course, would be to decree a devastavit. And in this case it was 
decreed, that bond debts must be preferred. Prec. hips 19.7 Cah 5 ar 

But in the case of Lewin and Ofely, July 26, 1740. - Where there © 
was a devise to trustees for the payment of debts, and the same per- 
sons 
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sons were made executors; it was held by lord Hardwicke, that this 
shall be equitable, and not legal assets, and all the creditors must be 
paid pari fassu. There have been cases (he said) in which it was 
held, that where trustees are made executors, debts shall be paid in 
a course of administration; but the modern resolutions have been 
otherwise. 2 Atk. 50. | | 

A lease for years, or a bond or grant of an aanuity, taken in a trus- 
tee’s name, being fersonal assets, shall be applied in a course of admi- 
nistration, and not for the payment of all the debts equally. 2 Vern. 
“64. ; 

If a man, possessed of a term for years, mortgageth it and dies, 
leaving debts, some by bond and some by simple contract; the equity 
of redemption is equitable assets, and shall be liable to all the debts equal- 
ly. 3 P. Will. 341. he 

And the distinétion seemeth to be this: Where there are legal assets, 
that is, assets which are liable at law w ithout the help of equity, there 
the executor may apply them according to the course of law, which 
allows and requires a preference to be made in certain cases, as hath 
‘been mentioned; but where there are only equitable assets, that is, as- 
sets which are not liable without the help of a court of equity, in such 
case the court will direct the application thereof according to that 
course which is most equitable and just, namely, to pay every creditor 
his share in proportion. | 

To determine the difference between legal and equitable assets, 
where land hath been devised for payment of debts, a distinétion has 
been made where the same persons that were trustees to sell the land 
swere executors and where they were not. The generality of the old 
cases determine, that money arising by sale of land devised to, or sub- 
ject to the 
‘cies, should be legal assets in their hands, (although they could not be 

charged with the value of the lands before sale.) Yet some of the old 
cases, considering the devisee in the double charaéter of trustee and 
‘executor, preferred the former, and, consequently, made the assets 
equitable; and the modern cases incline strongly to this construction : 
yet it seems, that where an estate descends to the heir, charged with 
the payment of debts, it will be legal assets. 2 P. Will. q1 6, Note 2, 
edit. me 
1 So, where the assets are partly legal and partly equitable ; although 
‘equity cannot take away thelegal preference on legal assets, yet, where 
one creditor has been partly paid out of such fegal assets, when satis- 
faation comes to be made out of equitable assets, the court will post- 
‘pone him till there is an equality, in satisfaction to all the other credi- 
‘tors out of the equitable assets, proportionable to so much as the legal 
‘creditor has been satisfied out of the legal assets. Cha. Ca. Talb. 220. 
2 Vern. 435. | | a 
No letters of administration shall be hereafter granted by the ordi- 
‘mary to any person, as principal creditor to any intestate, but upon 
special trust and confidence, and for the benefit of all the rest of the 
‘creditors; and that all debts of an equal nature shall be discharged by 
such administrator in average and proportion, as far as the assets of the 
5 intestate 


power of executors, to sell for payment of debts and lega~ 
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intestate shall extend; and no preference shall be given among the 
eee in equal degree. § 8, No. 748, 4.202, Pub. Ads. 

. As debis upon judgments, recognizances, mortgages, bonds, 
id nathier like specialties, shall carry interest; so also interest hath been 
allowed upon demands due by covenant, although it was objected that 
- they were not he ents and only found in damages. Viner. In+ 
terest, C. 

Where a man prays satisfaction for a simple cont ad debt, Sts 
out of fersonal assets, a court of equity will of course direét ‘the debt 
to be paid with interest, to be computed from one year after ne tes- 
tator’s death. Bar aoe 229. 

But where a rea/ estate is charged with the payment of debts, as well 
as the personal; the lord chancellor Hardwicke said he did not know 
that it was absolutely fixed, that simple contraét debts should carry 
interest from that time; and he believed, if the decrees of the court 
were looked into, it would be found, that a great many of them are 
- in this form, that the master should take an account of the value of the 
estate and of the debts, that he should compute interest upon such of 
the debts as carry interest, without giving any direction, that, interest 
should be computed upon the other debts. Jd. | 

Where a man devises his lands for the payment of his ee, it is said, 
that this devise makes the land as a security or mortgage for all the tes- 
tator’s debts, as well those by simple contraét as otherwise; and the 
simple contract debts shall carry interest, as the land, which is ‘the fund, 
yields annual profits: By lord chancellor ‘Macclesfield, who said that 
this was the daily practice. 2 P. Will. 26. 

But where a real estate is charged only with the payment of debts, 
the lord chancellor Hardwicke seemed to think, that this will not make 
the simple contract debts to carry interest. “And he said, that on a 
general devise of lands for the payment of debts, he should think that 
simple contract debts ought not tocarry interest. Barnard.230. 

In the case of Shirley and the earl of Ferrers, E. 1779: Where 
money was raised by deed upon land, and invested, in the name of 
a trustee, to pay debts, the residue to ‘the use of the trustee, the sim- 

Pe contract debts were not allowed to bear interest. But if the credi- 

‘g had filed bills, and obtained separate reports, from that time their 
pice would have carried interest. Brown's Cha. Ref. 41. 

‘The arrears of an annuity or rent charge are never decreed to be paid 
with interest where the sum is uncertain, but only where it is certain 
and fixed: (Cas. Tald. 2. ae 

In the case of Litton and Litton, 7.1719. Interest of an Sate 
was decreed by the lord chancellor from the very day it became due. 
But Mr. Peeré Williams adds a query as to this, and says, it seems the 
arrears should carry jnterest only from the first day of payment next 
after the arrears of the annuity became due; if payable half yearly, 
then from the next half year day; if quarterly, then from the next 
quarter day; and so has been the common rule in these ERs 1 ge 
Fill, 541. : 

In the case of Newron Hee Bennet, 1 784. ies the defendiantgs 
“as executor, kept the money of his testator in his hands, without ac- 
counting 
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tounting for a long time, and employed it in his trade; and being 
sued by Newton, a creditor, the question was, whether he shall pay 
interest. By the lord chancellor : there are many sayings in the books 
to prevent it being laid down as a general rule, that an executor shall 
pay interest for money used in the course of his trade; but it does not 
follow, that he may keep the estate of his testator for a long course of 
_time idle, from the persons entitled to it by the will) The do@rine I 
am desired to lay down is, that an executor may keep his testator’s 
money, and apply it to the uses of his trade, without being liable to 
interest. It has been argued to this extent, that if the executor is sol- 
vent, he shall not pay interest; if he is not, he shall: I cannot see 
the reason of that case: it is impossible this should have been laid down 
as the law of the court. I do not say he shall pay interest on the 
ground of his having called in'a debt which bore interest; because an 


executor has an honest discretion to call in money which he thinks 


in hazard; but when it is called in, and made profit of in the way of 
his trade, I think he should be charged with interest; the books say 
he shall not, because it might be lost; and if it was, he must have an- 
swered it. ‘This argument would apply equally to the case where the 
executor makes actual interest ; for the party to whom it is lent may 
become insolvent.—When the executor did not apply the money to 
the uses of the will; or bring it hither, I must take it that he kept it 
for the purpose of making advantage of it in the way of his trade. 
From 1760. Bennet, not a colour of reason for not applying it: he 
has not shewn any reasonable cause for keeping the money, but has 
done it merely for the sake of using it in his trade; he therefore must 
be charged with interest. Brown’s Cha. Rep. 3509. ie 
in the case of Perkins and Baynton, E. 1784. Where the defendant 
had made interest of money; and the question was, whether he should 
pay interest; and what interest; for a sum of £868. which he had 
received as administrator to his brother} and kept for five years, and 
from time to time laid it ont in government securities. The lord 
chancellor ordered, that interest should be paid upon the £ 868. from 
1778; when it came into the defendant’s hands, to March, 1783, when 
it was paid into court; and that such interest should be at the rate of 
A percent. Ae. 9954 17)»: HCE he 
_ 22. 1.1700, Staggers and Welby. At the lord chancellor’s house. 
Tt was held by Cowper lord ¢hanceilor, that if one, by will, subject his 
lands to the payment of his debts; debts barred by the statute of limita- 
tion shall be paid; for they are debts in equity, and the duty remains; 
the statute hath not extinguished it, though it hath taken away the 


remedy. 1 Salt. 154. 2 Vert..374. and Trueman v. Fenton. “Cows 


fers 548... path | ; Be Uhcanes 
Z, 1726. Blakeway and the earl of Strafford. In.1707, Sir Henry 
Johnson was indebted to Blakeway in £343. In 1714) he received 
#£ 50. in part. In 1719, Sir Henry died, having made his will, and 
devised his lands to his executors; in trust to pay his debts. The exe~ 
cutors renouncing; the earl of Strafford administered, with the will 
annexed. Blakeway brought his bill to be paid out of the assets. The 
earl of Strafford pleaded the statute of limitations; and that neither he 
ee ky Pana Kk nor 


” 


250 WILLS. | Payment of Debts. 


nor (as he believed) Sir Henry, made any promise to pay the debt, 
within six years before the bill brought. Lord chancellor: I would 
be cautious of giving any relief against an act of parliament; but it 
is plain the debt is not extinguished by the statute of limitations, since 
the statute must be pleaded, which the defendant is not bound to do; 
and if he afterwards will acknowledge the debt, it takes, it out of the 
statute: and his lordship over-ruled the plea. Upon appeal brought . 
=n the house of lords, this decree was reversed, and the plea ordered. 
to stand forananswer. 2 P. Will. 373. ee ee 

But if the debtor, by his will, directs, that all his debts shall be paid, 
or rnakes any provision for the payment of his debts in general; this 
will revive it, and bring it out of the statute, and make his executors. | 
liable. Prec. Cha. 385. a) 

So, if the debtor, upon application for that particular debt, acknow- 
ledges and promises payment (for a bare acknowledgment is not suf- 
ficient;) this will bring it out of the statute: for the acknowledgment 
and promise is a new evidence of thedebt. Jd. a 

But in the case of Norton and Freeker, H. 1737+ It was said by the 
lord chancellor Hardwicke, that an executor is not compellable, either 
in law or equity, to take advantage of the statute of limitations, against _ 
a demand otherwise well founded. 1 Ark. 526, er a oe 

23. Where a testator is much indebted, andthe executor is desirous 
to be rid of the assets; the executor’s safest way js, to file a bill in 
chancery against the creditors, to the end they may, if they will, con- 
test each other’s debts, and dispute who ought to be preferred in pay- 
ment. 2 Vern. 37+ Bae, wie te 

24. In debt against an executor, if the defendant plead fully admi- 
nistered, if any assets be found in his hands, although there be not to 
the value of the debt; yet the plaintiff shall have judgment for his — 
whole debt of the goods of the testator. 1 Rolls AG. QO RE 

But if it be found, that he had nothing in his hands, the judgment 
shall be, that the plaintiff shall take nothing by the writ, and shal not 

have judgment of the debt; for he hath waved this advantage by tak- 
‘ing of the issue, and judgment is to be given upon the verdict. 1 
Roll’s Abr. 929. ree te 
Plene administravit is a good plea in covenant against executors, 
where breach is for non-payment of rent incurred in their own time; 
for the plaintiff can only have judgment de bonis testatoris. 1 Wils. 4. 
"The method of paying debts, with legal assets, in such manner as the 
law requires, is as follows. If one that hath a debt due to him from 
the deceased, upon a simple contract, or the like, sue the executor or 
administrator for it, and there be debts due to others upon bonds and 
specialties unsatisfied ; in this case the executor or administrator may, 
not pay this debt, nor may he suffer the plaintiff to recover in the ac- 
tion; for if he doth, and he hath not assets besides to satisfy the debts 
due upon bonds and specialties, he must satisfy so much out of his 
own estate as he hath so paid, or suffered to be recovered from him; — 
for, in the case of an action brought, he is toyplead, and to set fortirthese__ 
debts upon specialties, and to say that he hath no more than what is 
sufficient to satisfy them; and thereby he shall bar the plaintiff ial 
action : 
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2étion. In like manner it is, if one that hath a debt due to him from 
the deceased, upon an obligation, sue the executor or administrator 
thereupon, and there be debts due to others upon judgments, statutes, 
or recognizances, and the executor or administrator suffer the plain- 
tiff to recover the debt due upon the obligation, for want of pleading 
the judgments, &c. in this case he must pay so much out of his own 
estate, towards the satisfaction of the said debts due upon judgments, 
-&c. as he hath paid of the debt due upon the obligation. But here 
it must be observed, that no judgment or statute that is discharged, 
or is left and suffered to lie, by agreement, :to bar others of their debt, 
shall be any bar to others that sue for theirdue debts upon obligations, 
&c. and therefore, if any executor or administrator shall .plead such 
judgments, écc. in bar of any other debt sued for by any other credi- 
tor, the creditor may, by special pleading, set forth this matter of covin, 
cand avoid the plea and bar of the executor or administrator. Sve/. 
Touch. 457. i : aut 
Whereas divers suits and actions against executors and administra- 
tors, have heretofore been sued in this court, to the end that the lands, 
tenements, and other real estate of their testators and intestates, might 
be made liable to the payment of the’several demands of the plaintiffs 
in such actions; and whereas the defendants have commonly pleaded 
that they had fully administered alland singular the personal assets which 
«ameto their hands to be administered, and, without any proof of the 
fa&, the plaintiffs have.admitted such pleas to be true; and by the plain- 
tiff’s replying, that his testator or intestate died seised of lands subject 
to the payment of debts, and the defendant demurring to that plea, 
judgment has usually and of course been awarded to the plaintiff 
in the aétion. But inasmuch as the.admission of such pleas, without 
some proof of the faéts pleaded, may eventually be injurious to those 
persons who, by devise, descent, or otherwise, are interested in the 
Jands of the original debtor, and by fraud or collusion, real assets 
may .be subjected and made liable to the payment of debts before the 
personal assets are exhausted and fully administered: for prevention 
whereof, it is.hereby ordered, that no plea of plene administravit shall, 
for the future, be admitted in any such action or suit against executors 
or administrators; but the defendant pleading such plea shall be, and - 
he is hereby obliged to file with the same, in the clerk’s office, a full 
and particular account of his administration upon oath; that it may 
appear to the court that the personal assets of the testator or intestate 
are really and in truth fully administered; and then, if the plaintiff 
shall think proper to admit the truth of such plea, he shall be at li- 
berty to proceed in the said action to judgment in the ordinary course, 
and not otherwise: and if any defendant, who shall plead as afore- 
said, shall refuse or negleét to support his said plea, by rendering an 
account of his administration, on oath, in the manner herein before 
<dire&ted, the plaintiff shall be at liberty to take issue upon such plea, 
‘and bring the merits thereof to,trial. oad rule of the court of common 
fleas of South-Carolina. 
"26. If an executor plead ne wnque executor, and is found executor, 


the 


than one, or denying the christian religion to be true, or the holy 
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the judgment shall be general, to radars the debt for his ae les 
| Rolls Abr. 930. | wives Near, 2 


In an action of debt against an executor, who pleadeth that he is _ 
not executor, nor ever administered as executor, and this is found 


against him, the judgment shall be of the goods of the testator, if 


there are any such: if not, of his own goods; as well for the debt, as. 


for the damages and costs. 1 Roll’s Abt, 99 O °F) MERC DOES hase 
26. An executor shall not be forced to pay legacies, until the lega- 


tees shall give bond to refund in proportion, or in the whole, for the, 
satisfaction of debts, if any shall appear unsatisfied. Cha, Ca. Finch. 


136. Winer. Devise. Q. d. 7, 


For debts are to be paid before legacies: and if the spiritual court 
will compel an executor to pay a legacy before he pay the testator’s 


debts; a prohibition will lie. Law Of Ew 182 id yi 

So ifa man bind himself in an obligation to perform a certain thing, 
and deviseth divers legacies, and dieth, leaving only sufficient to sa- 
tisfy the obligation, if this shall come to be forfeited; yet this obliga- 
tion shall not be any bar of the sur 1 wh 
ther the obligation will ever come to be forfeited; but the executor 
shall make a conditional delivery of the legacy, to wit, that if the ob- 
ligation shall be recovered against him, the legatee shall re-deliver the 
legacy) 4 Roli's Aare gates ee PCN TG” i eae 

‘Though bone paraphernalia are liable to husbands’ debts, yet they 
are preferable to legacies; and in miarshalling assets, such priority is 
always allowed. 2 Vez. 9. Notes) ORO ee ee 


CHAP. XI. Of the Payment of Legacies, 


i ! 


THE word legacy, in its ordinary signification, is applied tomoney; _ 


? 


but it may signify a devise of land, and land may pass thereby. Doug. 
_ AA specific legacy (stridtly speaking) is said, by lord Hardwicke, to 
be a bequest of a particular chattel, specifically described, and dis- 
tinguished from all other things of the same kind; or, in other words . 
an individual legacy. Money, therefore, if sufficiently distinguished, | 
may be the subject of a specific bequest, as money in a certain chest. 
So of stock. So a bequest of part of a specific chattel may be equally 
a specific legacy. On the other hand, a mere bequest of quantity, 
wliether of money or any chattel, is a general legacy; and the purpose 
to which a general legacy is to be applied, will not alter its nature, 


1P. Will. 540. Note1. 4 edit. it ayes A ta 
t. Persons denying the Trinity, or asserting that there are more gods 


incapable of any legacy. No. 202, /. 4, Pub, A&s. hata, 
_ 2. A legacy is extinét, by taking a dond for it. Yelw, $Oe. «Fash 


scriptures to be of divine authority, shall, for the second offence, be 


legacies, because it is uncertain whe- __ 


a - 2 5 Me | : 
_. When the statute of limitation was pleaded in bar to a legacy demanded, 


due twenty years before, it was held by the lord chancellor, thata 


legacy 
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legacy is not barred by the statute, nor ever had been so held. 2 
Freem, 22. eee | 
The father by his will gave to his daughter £1000. to be first paid 
after his debts, besides a share out of the dividend of his estate. After- 
wards, on her marriage, an agreement was made, for what she should 
have out of her father’s estate, and that it should be only £1100. and 
_ that was to be in full of what was intended herthereout. It was decreed 
by the master of the rolls, and confirmed by the lord chancellor, that 
this was an ademption of the legacy, and that the £1100. was to be in 
full of what the daughter was to have out of the said estate. Hale and 
Aion, wai C. 2.8 Cha. Cg. 35. kines. 
A man, by his will, gave his four daughters £ 600. apiece, and afters 
wards married his eldest daughter to the plaintiff, and gave her £ 700, 
paey After that, he makes a codicil, and gives\£100. apiece to 
his unmarried danghters, and thereby ratifies and confirms his will; and 
dies. The plaintitf preterred his bill for the legacy of £600. given 
to his wife by the said will, It was held by the master of the rolls, 
that the portion given by the testator in his life-time should be intend; 
ed in satisfaction of the legacy. And it was agreed to be the constant 
rule, that where a legacy is given toa child, who afterwards, upon 
| Marriage or otherwise, receives, the like or a greater sum, it shall be 
intended in satisfaction of the legacy, unless the testator declares his in- 
tention to be otherwise. And it was said, the words of ratifying and con- 
frming do not alter the case, though they amount toa new publication; 
“being only words of form, and declare nothing of the testator’s intent 
in this matter. 2 Freem.224. Irod and Hurst, M. 1608. 
A legacy given out of a term for years, if the term determines, the 
legacy is extinét. Cha. Ca. Finch. 464. 
_ A legacy of a lease of tithes is extinguished by a renewal of the lease 
but a republication of the will after the renewal restores the legacy. 
2 Vexey, 418. i 7 . 
_ The principal of a bond for £35,000. was decreed to be a specific 
legacy (notwithstanding the sum .was named) and to be adeemed fra 
tanio, or wholly, by the testator having received part of it in his lifes 
time, as a dividend under the bankruptcy of the obligor. 2 Bro. Cha. 
Ref. 108. where'are many learned observations of lord Thurlow’s on 
the distinction between specific and general legacies. ar 
A legacy was devised out of debts due in several counties, and they 
were all called in before the testator’s death; yet the legacy remained 
good. And a difference was taken between a pecuniary and a speci- 
fic legacy} for in the first case the legacy will remain, though the debt 
upon which it is charged be paid in: but the specific legacy may be lost 
by being altered, So where the legacy was greater than the debt out 
of which it was directed to be paid did amount unto; yet such sum 
being expressly devised, and there being assets, it was decreed to be 
a Cha. Ca. Finch. 152. Raym. 335. ; 
— 1.1728. Ford and Fleming. One by will devised thus: I give t 
my grand-daughter, Mary Ford, (the plaintiff) the sum of £ 40. being 
part of a debt due and owing to me for rent from G. M. she allowing 
what charges shail be expended in getting the same:.also, I give unto 


ed 
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‘my two grand-sons, the rest and residue of what is owing to me from 
the said G. M. which is about £ 40. more, to be equally divided 
between them, they allowing charges as aforesaid. Afterwards, the. 
testator received the whole debt owing for rent from G,M. For the 
plaintiff it was insisted, that there was a difference between a specific 
anda pecuniary legacy; that though the disposing of a specific might 
be an ademption of it, yet this being a pecuniary legacy, the paying 
the money to the testator would be a loss of it. On the other side, it 
was insisted, that there is a difference between a voluntary and a com- 
pulsory payment; that though the first was no ademption, yet the se- 
‘cond was, and that the testator compelled G. M. to pay in the money- 
But the Jord chancellor was of opinion, that there was no foundation 
for the difference taken in the books between a voluntary and com- 
pulsory payment: for the latter might be, with an intent to secure 
the legacy at all events; and decreed to the plaintiff the £40. legacy. 
1 Abr. Cas. Eq. 302. ee | 
So in the case of Ashton and Ashton, M. 1735. Where the testator 
deviseth a debt, and afterwards receives it, or otherwise calls it in: in 
neither of these cases is this an ademption of the legacy; seeing this 
might be done from an apprehension of such debt being: in danger, 
and with a design to secure it; and being personal estate, and not di- 
minished by remaining in the testator’s coffer instead of the hands of 
the debtor, it may well pass by the will. 3 P. Will, 386. — 
<M. 1736. Partridge and Partridge. The testator devised to the 
legatee £1000. capital South-sea stock. At the time of making his will 
he had £1800. of such stock; and after, by sale, reduced it to £200. 
which he after increased to £16090. and died. Between the making 
his will and his death, the aét took place, which changed three fourths 
of the capital South-sea stock into annuities. This legacy is not taken 
away or impaired, by the sale, or by the act of parliament. Cas, 
Tale. 226. | PS ae Ree es 
3. Personal estate vests, immediately on the death of the testator, in 
the executor, and cannot be taken without his consent. Black. Com. 
For, if I have a general legacy of £100. or a specific one, of a piece 
of plate, or horse, I cannot, in either case, take it without the consent 
of the executor. Co. Litt, rit. se see 
- If bank stock be given by will, it does not vest immediately in the 
Jegatee, but in the executor or administrator in trust for him. Deng. 507. 
The legatary or devisee may not, of his own head, take 


coods or 
chattels devised to him, out of the possession of the executor; “because 
the law gives him a remedy for the same, and because the law doth 
not appoint that the legacies shall be paid until the debts of the testator 
be first satisfied. |Swia. 19. 2 Bac. Abr. 435, a 
For if the executor do detain the legacy, or do slack the performance 
of the testator’s will, the legatary must sue the executor inthe ecclesias- 
tical court, for the same legacy so detained or not satisfied. Swzn. 18. 


‘For where a devise is made of goods, if the executor will not deli- 


ver them to the devisee, he hath no remedy by the common law. Zerms — 


of the L. Devise. 
For 
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For an action on the cas¢ lieth not against an executor for a legacy, 
unless he promise to pay it upon good consideration; for legacies are 
only to be recovered in the spiritual court, or in the courts of equity. 
1 Sid. 46. Vin. Actions. O.c. 7. 

If an executor promises to pay a legacy in consideration of assets, 
assumpsit will lie on such promise. Cowfer. Atkyns and Ux.v. Hill, 
284. Hawkes and Ux. vy. Saunders, 289. 

On a personal demand against an executor, there can be no judg- 
merit de bonis testatoris. Cowfer, 259. 

But if assets be proved, or admitted, and an assent of the executor 
to the legacy, judgment may be given de bonis fropriis, because, having 
assets 1s a sufficient consideration. Jd. 293. 

And in case of suit in the spiritual court, it behoveth the devisee 
to have a citation against the executor of the testament, to appear before 
the ordinary, to shew why he performs not the will of the testator. 
Terms of the L. Devise. 

And although certain goods in specie are given to a man by will, 
yet he cannot take them without the executor’s assent: so if a term for 
years be so given to him, he cannot enter into the land without such 
assent: for it may be, the executor hath not assets besides, to pay the 
testator’s debts. Law of Ex. 262. ) 

Yea, if a man do bequeath goods to another, which are in the cus- 
tody of that other person; yet if he detain them from the executor, 
(who hath not assented to the legacy,) the executor may have an action 
of detinue or trespass, or of trover, after demand of the goods, against 
the said legatee. Law of Ex. 263. ’ 

But in the case of a devise of /ands, the devisee may enter without 
the assent of the executor; and if the heir at law should enter before 
him, the devisee may enter and eject him. 1 Jas. 111. 

For seeing that an inheritance devised is not demandable in the eccle- 
siastical court, but in the temporal; therefore the legatary, according 
to the devise, without farther assignment or delivery, may enter inte 
the same after the death of the testator. Swx. 19. 

But if chattels real, as a lease, be bequeathed by will, a man may 
sue for the same in the court ecclesiastical. Swin. 19. 

If a legacy be granted owt of lands in fee-simple; this shall not be 


sued for in the spiritual court: But if land be devised to be sold for _ 


forment of legacies, the land being sold, the suit for the money to be 
distributed may be in the spiritual court; for the money is personal, 
and assets in the hands of the executors, so as it savours not of the 
realty being executed. Cro. Car. 396, 397. Brown. 32. | 

~~ But where a man deviseth that his executors shall sell his lands, and 

out of the money which shall be raised by sale, giveth a /ortzon to his 
daughters, it hath been adjudged, that neither the land nor money is 
testamentary; for it is not assets to satisfy debts, but a sum arising of 
leh and appointed to special uses in way of equity, and not as a legacy, 
-and therefore not to be sued for in the ecclesiastical court, but in a 

court of equity: and the ecclesiastical court cannot hold plea cf a 
legacy in equity, but where it is a legacy in law indeed, Cro. Car, 


395) 390. Stina. 19. 


a 


"get 
+> 


the ecclesiastical cou 
“Atk. 491. tad Aas eve ny 
_) So, where a will is suppressed or destroyed, the suit for a personal — 
of legacy may be in equity in the first instances without resorting to the 
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So, if a man devise lands to be sold for the payment of debts, and 
dispose of the surplus to several persons; that cannot be sued for in 
an ecclesiastical court, but only in a court of equity: because that is 
not a legacy merely of goods and chattels, but it ariseth originally out 
of lands and tenements; and they have a testamentary jurisdiction 
touching chattels only. Sir. 672. : My rn) 

So, where the testator devised a legacy to one, to be paid out of the 


rofts of his land, and he deviseth those ver lands to his executor for 
> ia 


a term of years, and died; adjudged, that this was a temporal matter, | 
and not testamentary, because the legacy was to arise out of the pro- 
fits of the lands. Swix, 20. RAL tf ON Ne 

But where the testator devised Jcases to’ his eldest son, and that out 
of the same he should raise such a sum of money for portions for his 
daughters, who libelled in the spiritual court for their portions, it was 
adjudged, that this should not be accounted as a rent issuing out of 
the lands, but as a testamentary legacy, and to be recovered in that 
court. 1 Bulst. 153. Aue | ite er 
M2 An. Ewer and Yones. It was held by Holt chief justice; clear- 
ly, that a devisee may maintain an aétion at common law against a 
tertenant for a legacy devised out of land; for where a statute, as 
the statute of wills, gives a right, the party, by consequence, shalt 
have an aétion at law torecover that right. 2 Sale. 415. 

But the usual remedy in such like cases, isin equity. 3 Salk. 22.30. 

Tt is said, that where the ecclesiastical court and a court of equity have 

a concurrent jurisdiétion, which ever is first possessed of the cause 
has a right to proceed: and the same of all other courts. But where 
the husband hath sued in the spiritual court for a legacy given to the 
wife, the court of chancery hath granted an injunction to stay pros 
ceedings; because the spiritual court cannot oblige him to make an 
adequate settlement on her. Prec. Cha. 546. peta aay 

So, where a personal legacy was given to an infant, it was held, that 
the same is more properly cognizable in chancery than in the ecclesias< 
tical court; and if the matter had proceeded to sentence in the eccle- 
siastical court, yet it was proper to come into chancery for the executor’s 
indemnity; for, in the chancery, legatees are to give security for the 
money, but not in the spiritual court; and the chancery will see the 


& 


‘money put out for the children. 1 Vera. 26. “ a 


So, where there is a trust, or any thing in nature of a trust; notwith- 
standing the ecclesiastical court hath an original jurisdiction in legacies, 
yet the chancery will grant an injunction to stay the proceedings in 

rt; trusts being properly cognizable only in equity. © 


ad 


spiritual court; otherwise it would put the plaintiff wpom great diffi 
culties: for, in the spiritual court, the plaintiff must prove ita willin 
writing, and must likewise prove the contents in the very words, and 
must also prove the whole will, though the remainder of it‘doth not 


at all belong to, or regard his legacy :’ which the temporal courts do not 
put a person upen doing. Much more, when the legacy is chargéd 


both | 


: 


a 
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both out of personal and real estate; for as to the real estate, there is no 
éccasion to resort to the ecclesiastical court at all. 3 A¢é. 361. 

Legacies may be recovered in the spiritual court.against an adminis 
strator with the will annexed, or against an executor of his own wrong. 1 
Rolls Abr. gig. soe ek wee a : 

Where the executor, being sued in the spiritual court for a legacy, 
pleads the legatee’s release, and that court tries the validity of that re- 
lease, the common law will not prohibit them, provided they try it - 
by the rules of the common law; because they have jurisdiction of 
the legacy, which is the original cause. 2 Roll’s Abr. 307. 

But where Alene administravit was pleaded in the spiritual court, and 
proved by one witness, which they would not allow, a prohibition 
was granted. Het. 87. | ; ; 
So, where an executor; being stied for a legacy in the spiritual courf, it 
pleaded the plaintiff’s release, which was disallowed there, because the 
witnesses were dead, and that court refused to allow circumstantial proofs 
of the release; a prohibition was granted. 2 Roll’s Abr. 302. 

In this state; the ordinaries having no power to enforce their decrees, 
no suits are instituted before their tribunals for the recovery of lega- 
cies; but the parties, if the executor will not pay or satisfy their de- ‘ia 
mands, under the will; are wnder the necessity of commencing a suit al 
in the court of equity; the expences of which must be frequently more 
than the amount of the legacy, or at least more than the estate can 
afford : it therefore. becomes the duty of the legislature of this coun- 
try, immediately to authorize the courts of common pleas to enter- 
tain such suits, especially as no -inconveniénce whatever would result i 
from a law of this kind. And indeed actions have been brought, with 
the assent of the executor; in the common pleas; which is a sufficient 
proof that such suits may be Commenced and carried on with propri- hy 


ety in that court; and that it will be a considerable saving of unneces- 4 
sary expence to the citizen, the great difference of the charges in a ; (4 
suit in equity, and of one in the common pleas, sufficiently evinces. . 


to pay a legacy; as where £1000. was devised to a person to be paid 4 
at the age of 21 years; and upon a bill exhibited against the execu- od 
tor, suggesting a devastavit; and praying that he might give security 
to pay the legacy when it was decreed accordingly. 1 Cha. Ca. 
Eas . 

_ The testator devised £ 800. to an infant, to be paid by his executor 
when the said infant should attain to the age of 21 years: The infant, 
by his guardian, exhibited a bill, that the executor might give security 
for the payment of the money: Aind soit was decreed. Swim. a. 40. 
Law of Ex. 187: . FOO 
_ The testator bequeathed his personal estate to his wife for life, and 
what she should leave at her death to be equally distributed between 
his own kindred and her’s: If the estate be so small, that she cannot 
live upon it without spending the stock, it seems she shall not be obliged 
to give security; | Seartaie saa “Prec. Cha. 7%. 

He 11 Fa. Prowe’s case; Ifa person, possessed of a lease for years, _ - 
devise that his executor, git of the profits thereof, shall pay to every 
bh é \ 1h) one 


} 
i 


4: An executor may in some cases be compelled to give security 


} 
} 
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one of his daughters £20. at their full age; the executor may be sued. 
in the spiritual court, to put in surety to pay the legacies, and no pro-- 


hibition shall be granted; for this is to issue out of a chattel. 2 Rolls 


Abr. 285.- | a | 

But in the case of Palmer and Mason, M. 1737. Where £500: 
was given to the grand-daughter, to be paid at 21 or marriage; and if’ 
she died before either of those contingencies happened,.then to go over 


to another: It was said. by-lord Hardwicke, as the legacy was devised 


over, nothing vested in the grand-daughter till one of the. contingencies 
should happen; and therefore she was not.entitled to-have the legacy 
secured. 1 Ath. 505. aE een 
5. Mr. Wentworth says,.in-case an infant be of the age of discretion,. 
to wit, fourteen years, he holdeth it clear, that the payment of a legacy 
to him made will stand good,. whether he who: makes such payment 
have any acquittance or not;. for if he have proof of the payment, he. 
is well enough acquitted.from any second: payment. Went. 219, 
And he thinks, on demand and acquittance tendered, he ought to. 
pay it to an infant of tender years (in presence of his guardian)»: pay~ 
ment, according to the testator’s appointment, being the matter which. 
acquitteth the payer. Went. 220, 221. Ye, CH 
And Mr. Clerke says, if a legacy be left toaninfant under sevem years: 
of age, the father (or next of kin)-shall apply to the judge before whom 
he intends to sue for the legacy, and alledge, that such a person-deceased. 
made his will, and appointed such a one executor, and in the said will 
bequeathed-unto his son, being an infant (under seven years of age)ysuch 
a legacy; aad that, by reason of such age, the said infant-hath nota per- 
son able and fit to sue for the same;.and shall implore the office of the 
judge in that behalf,.and request that curators be assigned to. the infant, 
to sue for and-recover the said legacy from the executor: Whereupon 
the judge usually assigneth such father or next of kin to be curators in 
that behalf. 1 Ought. 357. ~ ion ioe ae 
But if the minor is above seven: years of age, the judge doth not ex 
officio constitute a curator, but the minor is to choose one,. either per- 
sonally, or by commission (as in case where he lives ata great distance, 


- or otherwise,)} or sometimes by special proxy under his-hand and seal, 


requesting that such curator may be assigned by the judge as aforesaid. 
Id. 358, 3593 300. . Pia ahd Uae. shctopiielh oie 
Andif the executor,on suit of the minor by’such curator as-aforesaid,, 
pay to the curator the legacy due to the minar, he is discharged from 
any further payment thereof to the minor when he comes of age ;. 
although the curator never pay it to the minor, or shall become insol- 
vent: And the reason is, because he pays it by the decree of the judge.. 
And therefore it is adviseable for the executor not to pay the legacy 
until suit hath been commenced.against him by the curator, and he the 
said executor hath been cited; and then let him offer to pay the legacy 
judicially, that is, according to the forms of the courts, and the same — 
being entered in the aéts of the judge, the executor is discharged. Fd 
And in this case the judge is not wont, nor is obliged, to deliver the — 
legacy tothe curator for the use of the minor, until he hath given cau 
oe ee aie ' tion 
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‘tion for the indemnity of the judge and of the exccutor in this behalf, 
es for the payment thereof to the minor when he shall come of age. 
a da. 363. ‘ 4 : ; 

When suits.have been commenced inthe court of chancery, by guar- 
dians for infants’ legacies, and executors, pursuant thereto, have paid the 
money into court, they have been indemnified against any future claim. 
Lovelass, 212. i | | ee ; 

As in the court of chancery,.in-the.case of Bullen and Allen, T. 28 
C. 2. An infant exhibited a bill by his guardian, for a legacy of £100. 
devised to him. The defendant, by his answer, confessed the legacy, 
and that he.was always ready to pay it, so as he might be lawfully dis- 
charged, which the plaintiff, by reason.of his infancy, could not do; 
and therefore insisted that it might be paid without interest. Which 
was decreed accordingly, and the defendant ,to be indemnified. Cha. 
Ca. Finch. 264, 

And in the case of Dyfe and Dyke, H..25:Cha.2. Where legacies 
were devised te infants payable at a certain time, which.expired during 
their infancy, and the.executor refused to pay the same, because the 
legatees could not give any discharges, by reason of their infancy; it 
was decreed, that.the master. should put out the money at interest in 
the name of the guardian, or of such:-other person as he should think 
fit, and that the defendant should be indemnified against the infants. 
Cha. Ga. Finch. 9g. | 
- Inthe case of HoHoway and ,Collins, A. 26 and:27°C.2. _A legacy 
-of £125. was given to the plaintiff, being but ten years old, and at 
that age was paid to.the plaintiff's fgtser, who.died insolvent. ‘This 
was held by.the lord keeper to be good payment: but the attorney 


general .urged very much the ill comsequence of this; for the law 


must’be the same if it were. £1000. and extends to other cases of like 
nature, not to legacies only; and said, that the executor ought to have 
sued in this court to have paid it. And the lord keeper said, it may 
be so where the legacy will bearthe charge-of suit, but not otherwise. 
But the executor having taken.a bond to save. him harmless, it was de- 
creed that he should pay. it-over-again, for he had paid it.at his own 
peril. 1 Cha..Ca..245.° 

But in the case of ‘Strickland and-Hudson, E..7 An. ‘Lovd-chancellor 
‘Cowper said, that the master of the rolls, who had longer experience 
than himself, would never allow a child’s legacy to be paid to the fa- 
ther or mother uponvany security whatever, by reason of the strife it 
might occasion in a family. 3 Cha. Ca. 168. 
_ And in the case of Deyley and Tollferry, M. 1,715; a legacy of £100. 
was devised to an infant of about ten years of age: The executor paid 
this legacy to the father, and took his receipt for it. When the infant 
came of age, his father told him he had received the legacy, but could 
not pay it him immediately, and said he would not have him trouble 
the executor, for he would give it him. The son rested satisfied with 
this for about fourteen or fifteen years, and his father and he having 
«arried on a joint trade together, became bankrupts. This legacy of 
£100. being amongst other things assigned by the commissioners for 
the benefit of the creditors, the assignee brought a bill against the 
. executor 


é 


| 
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executor for an account and. payment of this legacy. — The defend- 
ant insisted on the extreme hardship of his case, if he should be ob- 
liged to pay the legacy over again; that he had justly paid it to the fa 
ther, whilst he wasin good circumstances; and that if application 
had been made sooner, he might have had his remedy over against the. 
father; that the father was, by nature, guardian to his child; and that 
formerly payment to him was allowed to be good. The lord chancellor 
said, that if the father had not made the son such promise of recom- 
pence, and the son had acquiesced all that time, the case might have 
been more doubtful; but this promise of the father drew him to forbear 
applying to the executor sooner; and since the father had not and could 
not now make good his promise, being a bankrupt, the reason of the. 
son’s forbearance was at an end ; he thought the rule of this court, in 
not suffering parents to receive their children’s legacies, was founded on 
very good reason; and therefore, lest hereafter this case should be cited 
as a precedent, when the circumstances attending it might be forgot, 
and to discountenance and deter others from paying such legacies to 
the parents (though he did not deny the hardship of that particular case) 
he decreed for the plaintiff against the executor. 1 Abr. Cas. Eg. 300. 
3iBac. Aor, ABde cy cee Mio ill cept, oi) maaan 
Nov. 11, 1740; Phili#sand Paget. Mrs. Paget, by her will, gives 
a legacy of £100. to each of the three children of Mr. Pdilifs, and 
makes the defendant her executor, leaving him the bulk of her estate, 
provided he pays the three legacies of £100. within a year after her 
death, pursuant to her will.’. The defendant, within the time, pays 
to the children’s own hands their legacies. The eldest of them was 
16 years old at the time, the next 14, and the youngest 9 only. And 
in his answer he denies that he knows this money ever came to the fa- 
ther’s hands. But the children have now brought their bill against the 
defendant, to be paid their several legacies, suggesting that their father 
had embezzled the money paid by the defendant during their infancy, | 
and is insolvent; and that this was a fraudulent payment to the father, 
and therefore it must be paid over again.” Lord Hardwicke asked the 
counsel for the defendant, if they knew any instance where an exe- 
cutor, paying so large a sum as £100. into the hands’ of minors, had 
been allowed such payments; indeed, in cases where the legaciés: have 
been very small, the payment has been allowed by the court. But in 
this case, notwithstanding the sum is above £100. yet, as the payment 
by the executor to the children themselves is so fully proved, .and not 
at all controverted by the plaintiffs, and their losing the benefit of it. 
is owing,to the negligence and insolvency of ‘the father, I will not 
strain the rules of this court to make an executor pay it over again; 
especially as he made this payment to save a forfeiture, it being an 
express Condition of his own taking under the will, that-he should 
discharge their legacies within a year after Mrs. Pager’s death. But 
the next day the lord chancellor said, that upon looking into the cases, 
he found this is a very doubtful point; and unless the defendant will . 
agree to give the plaintiffs something, he would not determine it, with- 
out taking time to consider it. The defendant, upon this recommen- — 
dation of the court, agreed to pay in £ 50. to be divided between the 
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three plaintiffs; and each side were to abide by their costs; and it was 
made part of the decree, that the £50. was paid by consent of all 
parties.. And his lordship directed each of the plaintiffs, upon receiv- 
ing their respective shares, to release the legacies under the will. The 
case of Doyley and Tollferry, he said, must have had some other circum- 
stances; for the rule is laid down too strictly, that in all cases where 
executors pay infants’ legacies to their fathers, in order to deter execu- 
tors from such payments, it shall be paid over again. Lord Cowper 
confirmed the decree of the master of the rolls in that case; but he 
- seemeth to have had a remorse of judgment at the time; for in the re- 
gister’s office it appears, his lordship ordered the deposit to be divided 
‘between the parties. 2 Ark. 80. Y 

» And in the case of Rotheram and Fanshaw, March 25, 1748; lord 
Hardwicke said, arguendo, that where a suit is instituted in the spiri- 
tual court, for an infant’s legacy, by a father, to have it paid into his 
hands, the court will grant an injunction; because it will not allow the 
infant’s money to come into the father’s hands. 3 Atk. 629. 

6. Nov. 4, 1684. Palmer and Trevor. Morley devised £ 100. to 
his -daughter- Eliz. Palmer, a feme-covert, and dies. The executor 
pays it to Elizabeth, who spends it in her own maintenance. Her 
husband sues for it; and the question was, whether this was a good 
payment to the wife; it being in proof, that, at the time of making 
the will, Palmer and his wife lived apart, and the husband did not al- 
low her maintenance, and so it is a strong presumption that the devisor 
intended this for her separate use. By the lord keeper: If it had been 
so given in express terms, the payment to her had been good; but as 
it is, the husband must have it decreed: he said, that in case where a 
tenant paid his rent to his landlady, not knowing that she was married, 
yet the husband made him pay it over again, and no help for it. More- 
over, the will appointing the legacy to be paid within six months after 
‘the testator’s decease, the lord keeper decreed the husband interest from 
that time; but if no time limited, no interest. 1 Vern. 261. 

Thomas Boone and Mary his wife, v. fames Sinkler, executor of Levi 
Durand. Aéion for legacy. The jury in the above case found the 
following special verdict: “* We find, that the testator, Yodn Boone, in 
and by his last will and testament, duly executed, did, amongst other 
things, devise and bequeath as follows:—‘ Item, I give and bequeath 
* the remainder or residue of my estate, including the negroes given 
“to my mother, and not otherwise disposed of, with all their increase, 
* to my brother, Cafers Boone, and my nephew, Levi Durand, and their 
“heirs, to be equally divided between them; out of which I will, that 
© each of them shail pay to my niece, Mary White, daughter of Fames 
* White, the sum of £4000. And I do further will, shat the money 
© remain in their hands, they paying her the interest half yearly: avd [ 
© do further will, that the money be faid to her in one year after she is mar- 
‘ried; and in case she dies before marriage, I then give her full power 
to dispose of it, by will, as she pleases.? And of the said last will 
and testament appointed the said Cafers Boone and Levi Durand his ex- 
ecutors; who possessed themselves of the estate so devised to them, 
and more than sufficient to discharge the legacy charged thereon. we 
LES ia also 
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also find, that the said Levi Durand, after the death of the said testator, 
to wit, in the month of October, 1779, paid his part of the said legacy 
‘to the said Mary White, she being then, and at the time of the making 
of the will, of full ageand unmarried, and received from her a receipt 
for the same, which is now lost. We also find, that, after the said 
payment of the said legacy, the said Mary White intermarried with the 
plaintiff, Thomas Boone: and if the court shall be-of opinion for the 
plaintiffs, that the said payment and receipt were void, then we find 
for the plaintiffs; if not, then we find for the defendants, with costs: 
of suit. July 8, 1793.” adie oh 


In this case the court were unanimously of opinion, that the legacy 


to Mary White was a legacy which vested in her as. soon as the testator 
died; and that she, being of age, had a right to receive; and that the 
€xecutor was justifiable in paying her the amount of the said legacy... 
+. The courts, both ecclesiastical and temporal, have allowed interest 

to be paid for legacies withheld in certain instances. And, generally, 
it is said, if a legacy be bequeathed to be paid divers years:after the 
testator’s death, this difference is to be observed; if the day were given 
in favour of the legatee being an infant, who could not safely receive 
it any sooner, then he shall have the profit; but if the respite was in 
favour of the executor, then the legatee shall have the bare legacy with- 
out interest. Wentw. 352. pu ee ae 
~ M. 1727. Bilson and Sanders. A legacy was given to an infant, 
the testator having a great deal of money in bank stock. The executor 
avas residuary legatee. A bill was brought im the exchequer for the 
legacy. And the question was, whether it should bear interest, and 
from what time? ‘Chief baron Pengelly and baron Hale; it is a cer- 
tain rule, that where a fund is certain, as where charged on land, it 
shall bear interest, because it plainly appears the rents are received: 
So the fund on which it is charged producesa profit here, it is-equally 
certain, and therefore should ‘bear interest, and should be from the tes- 
tator’s death. But this was opposed by Carter and Comyns, barons, 
that it should-only bear interest from a year after the testator’s deaths 
for as legacies are to be paid after debts, the executor has that.time to 
inquire, till which time they are not payable, so not to bear interests: 
which was agreed. A difference was offered to be made, that-as there: 
was a legacy to an infant, it could not be safely paid, and therefore 
could not bear interest. ‘To which it was answered by the chief baron, 
that it might be safely paid into the hands of an infant, having proper 
evidence of the payment, as in Wentworth’s Executor, 313. And by 
€arter; it may be paid into the hands of the guardian, having evidence; 
but if he takes security from the guardian which should prove defec- 
tive, there, as he doth not rely on the security the law gives, he must de- 
pend on that taken at his peril. Selec? cases in chancery, 72. Bund. 240. 
June 22, 1743. Barler and Freeman. ‘The grand-father of the 
plaintiff, by will, after direéting his debts and legacies to be paid, gives 
all the rest and residue of his personal estate to his grand-son, the 
plaintiff, at his age of 21, and if he die before that age, then to the 
defendant, Freeman, whom ‘he makes his executor. The plaintiff 
brought his bill for the interest of the residue, to be paid to him dur- 
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tng his infancy. The defendant; Freeman, by his answer, insisted, 
that the plaintiff is not entitled to it, unless he attains. his age of 21 3 
but that it ought to accumulate : and: if the plaintiff dies before 21, 
that it will equally belong to the defendant with the residue. The fa- 
ther of the plaintiff insisted, that the residue must be confined. to what 
the testator left at the time of his death, and that the interest made 
after his death. ought to be considered as an undisposed part, and go 
to him as next of kin:to the testator, according to the statute of dis- 
tribution; or if the court should. be against him in this point, that then 
he is entitled to receive it for the maintenance of the plaintiff. By the 
lord chancellor Hardwicke: I am of opinion,. that the plaintiff is not 
entitled to the interest that arises from. this residue; and. though the 
words rest and residue must be confined to what shall be found at the 
death of the testator, after his debts, funeral expences, and legacies are 
paid, yet that the interest ought to accumulate till the plaintiff arrives. 
at his age of 21, and as often as.it amounts to.a competent sum, to be 
placed out by a trustee appointed by the master. J am not quite so 
clear how the interest would go, if the accident should happen of the 
plaintiif’s dying before 21, whether to the representative of the plaintitf, 
-or to the defendant, Freeman; but that is not necessary to be inquired. 
into at this time. As to the father’s claim, [ am of opinion he has no 
right to the interest, because the testator has given all the rest and residue 
ot his personal estate, so that he cannot be said to have left any part un- 
disposed, and consequently can have no title to.it as next of kin under 
the statute of distribution. For as the devise of the residue is contingent, 
it not vesting till the grand-son’s age of 21, the interest is so likewise, 
and must accumulate in the mean time; nor can the father, by the rules 
of this court, entitle himself to itas maintenance for the infant, because 
it is given by a grand-father to a grand-son upon a contignency of attain- 
ing his age of 21; and as nothing is said how the produce of it shail 
be applied, he is not entitled, as a grand-son, to be maintained out of 
the produce. The law of nature obliges only fathers to maintain their 
children; and unless the child, from the: mean circumstances of the 
parent, is in danger of perishing for want, the court will not direct the 
interest that shall be made of a contingent legacy to be applied for that 
purpose: So that unless the parent is totally incapable, or under parti- 
cular circumstances, as having a numerous family of children, and is 
bordering upon necessity, the law of the land and of nature make it 
incumbent on the parent to maintain his child. In the case of Atcherly 
and Vernon, 1 P. Will. 783. where the. testator, Mr. Vernon, had left 
£ 6000. to the plaintiff, his niece, to be paid to her at her age of a1, 
and she insisted that the interest of this money ought to.be allowed for 
her maintenance; lord Macclesfield was of opinion, that the interest in 
that case ought to follow the principal, for it was’a vested legacy, and 
_ payable at.21. But there it was a sum of money separated and de- 
tached from the rest of the estate, and a vested legacy; here it is. acon- 
_tingent one, and not a specific sum, but of the residue of his personal 
estate, which makes a difference between the cases; and the father like- 
wise in the present case possessed of a good estate, and in considerable 
eircumstances. Therefore his lordship decreed the interest which. has 
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arisen upon the residue of the testator’s personal estate since his death,’ 
or which may arise, to be paid into the hands of a trustee, to be laid’ 
out in real or government securities, as often as it shall amount to a 
competent sum. 3 4th. 58. | NIRS a es 
July 2, 1744; Heath and Perry. ‘The testator, by his will, gave 
£ 000. apiece to five brothers and sisters, (but who were no relations 
to him) to be paid to them at their respective ages of 21, in case they 
should respeétively attain that age, and not otherwise; and if any of 
them should happen to die before they attain their respective ages of 
‘gt, that then, and in such case, the legacy or legacies of £1000. so 
given to them respectively, shall be void, “The legatees brought a bill 
for interest on their legacies. By lord Hardwicke: cases of this kind,’ 
how far a legatee, who is not entitled to the payment of the legacy 
immediately, shall have interest in the mean time, depend upon par- 
ticular circumstances: Some upon relationship, some upon the ne- 
cessities of legatees, and most of them upon the particular penning 
of wills; and there is hardly one case which can be cited that 1s a pre- 
cedent for another. Some things are certain in these cases;’ for if a 
legacy is given generally at marriage; or at 21, then the vesting and 
time of payment are the same, and shall not vest till marriage or 21.’ 
To go one step further, where a legacy is aétually vested, as if given 
‘to an infant, payable at 21, yet it shall not carry interest, unless some- 
thing is said in the will, that shews the testator’s intention to give in= 
‘terest in the mean time. But all thesé*cases are subjet to this excep- 
tion, if it is in the case of a child; for then, let a testator give it how 
he will, either at 21, or at marriage, or payable at 21, or payable at 
marriage, and the child has no other provision, the court will give in- 
terest by way of maintenance; for they will not presume the father so 
unnatural as to leave a child destitute. But in the present case, the 
legatees are mere strangers to the testator; and nothing shall be taken 
out of the estate for their benefit during their nonage. 3A/k. tot. 
_ Supposing interest to be due, another question arises, from what — 
time the interest shall accrue. Concerning which, in the case of Fol 


life and Crew, E. 1701, it was determined as follows, viz. If a legacy — a 


be devised generally, and no time ascertained for the payment, and the 
legatee be an infant, he shall be paid interest from the expiration of 
~ the first year after the testator’s death: but it seems a year shall be al- 
lowed, for so long the statute of distribution allows before the distri- © 
‘bution be compellable, and so long the executor shall have, that it may 
appear whether there be any debts. But if the legatee be of full age, 
_ he shall only have interest from the time of his demand after the year ; 
for no time of payment being set, it is not payable but upon demand; . 
and he shall not have interest but from the time of his demand: other- 
wise it is in case of an infant, because no laches are imputed to him. 
‘But where a certain legacy is left payable at a day certain, it must be 
spaid with interest from that day. 2 Salk. 415. Prec.Chan.161. 

‘And in the case of Maxwell and Wettenhall, T. 1723, the follewing 
points were resolved: 1. If one gives a legacy charged upon land, 
which yields rents and profits, and there is no time of payment men- 
tioned in the will, the legacy shall carry interest from the iar ancig : 
: eatny 
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death, because the land yields profit fromthat time. 2. Butifa legacy 
be given out of a personal estate, and no time of payment mentioned 
ithe will; this: legacy shall carry interest only from the end of the 
year after the death of the testator, 3. Ifa legacy be given, charged 
upon a dry reversion, here it shall carry interest only from a year after 
the death of the testator; a year being a convenient time for sale. 4. 
Ifa legacy be given out of a personal estate, consisting of mortgages 
carrying interest, or of stocks yielding profits half yearly; it seems, in 
this case, the legacy shall have interest from the déath of the testator. 


§- Ifa legacy be brought into court, and the legatee hath notice of it, 
so that it is his fault not to pray to have the money, or that the money 


should be put out; the legatee, in such case, shall lose the interest from 
the time the money was brought into court: but if the money was 
put out, the legatee shall have the interest which the money put out 
_ by the court did yield. 2 P. Will. 26. ! 

As to the quantum of interest, the determinations have been various: 
In the case of Guillam and Folland, O&. 14, 17413; lord Hardwicke 
said, where a portion is charged upon land, and the will doth not men-« 
tion interest, the court will not give any more than 4 fer cent. though 
the legal interest is § fer cent. and this rule hath also been extended to 
the cases of legacies and portions charged upon personal estate. 2 
Ath 343, 

In the case of Incleden and Northcote, March 2, 1746; lord Hard- 
wicke said, at first, as no more had been allowed for many years than 
4 fier cent, interest to children for maintenance, he did not care to break 
_ through the rule: But afterwards, in consideration of the interest of 
money being altered lately, mortgages being then at four and a half, 
and several at five fer cent; he ordered the children shonld have four 
and a half fer cent, interest. 3 tk. i438. 

In Bryant and Speke, Dec. 6, 1 748; lord Hardwicke said, the general 
rule is, that legacies out of real estate carry one fer cents lower than 
legal interest; but if out of personal estate, because of the higher inte. 
rest of money than land, it shall carry the legal interest, aunless parti- 
cular circumstances induce the court to vary therefrom. And this, he 
said, was in conformity to the ecclesiastical court, which gives legal 
interest upon legacies out of personal estate. 1 Vex. 171. ie 

In Beckford aud Tobin, Nov. 4, 1 7493 it was said by the lord chan- 
cellor Hardwicke, that in general the court exercises as large a dis- 
 ¢retion, as to the rate of interest upon legacies, where interest is not 
particularly given, as in any case; and that itis difficult to reduce jt 
toa certain rule. ‘The most general rule hath been, between interest 
of legacies charged on land, and on personal estate; and where no- 
thing more, the court has said, that land never produces profit equal 
to the interest of money, and will follow the course of things, and 
give interest, where charged on land, 1 fer cent. lower than the legal 
_ Interest. So it was when the legal interest was at six ; but in general, 
where a legacy is out of personal estate, the court gives five; and un- 
less that is taken to be a sort of rule, there will be no distinétion be- 
tween them,—Nevertheless, in the present case, the fund out of mi 
ae PLSD ay m the 
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the interest was to arise, yielding no more than four, the court allowed: 
but four fer cent. 1 Vex 308. — | | tows c 
Mi 1733. Ferrers and Ferrers. The countess dowager of Ferrers 
was, by settlement and will of her late husband,.earl Robert,.entitled to 
a jointure estate of £1000. a year, but was kept out of possession by 
earl Washington, the son of earl Robert by a former venter;. and now 
insisted upon the arrears, and interest, from the time of her husband’s: 
death ; comparing it to the case of arrears. of an annuity, or rent charge, 
which are decreed to be paid with interest. By Talbot lord chan~ 


{ 


‘cellor:, The arrears of an annuity or rent charge-are never decreed to: - 


be paid. with interest, but where the sum is certain and fixed; and also: 
where there jis either a clause of entry, or nomine poenz, or some 
penalty upon the grantor, which he must undergo, if the grantee sued: 
at law; and which would oblige him to come into this court for relief, 
which the court will not grant but upon equal. terms, and those can be. 
no other but decreting the grantor to pay the arrears, with interest for. 
the time during which the payment was withheld;, but interest for the’ 
rents and profits of an estate was never decreed yet, the same being en- 
tirely uncertain. And thou gh it may be said, that the lady is entitled to- 
an estate of £ 1000. a year, yet that is not sufficiently certain;. being, 
only a perception of the profits of an estate, which are not to be paid at. 
any one certain time, but only as the tenants of the land bring them: 
in, some-at one time, some at another.. Cas. Tald. 2. pes 

In the- case of Chaworth and Hosper, T. 780 .» where there was a 
devise of the residue to an infant, payable at 21, with a remainder overs. 
in case of her dying under that age; the question was,. whether, as the 
infant died under age, the interest, from the death of the testator to 
that of the infant, should! go to the infant’s representative, or to the re- 
mainder man; that is, the person to whom devised, in case of the in- 
fant’s dyiig under 21. By baron Eyre, for lord chancellor :. the whole 
residue is here given to. the infant.. What is to become of the produce? 
Where would the use be if it was a specific thing, or the rents of it was. 
land? The interest is the natural produce. Tt is not a.charge upon any: 
body... Fhe produce must go to the person who has the thing liable 
to be divested:. when divested, it must, from that moment, go to the 
person who .comes in. And it was decreed accordingly. Brown's 
Cha Rete Bans EN Ay Bk a = «et ig en | 

9 M. 16 C. 2. Rennescy. and Parrot. A legacy was made payable: 
at the age of twenty-one years. The legatee,. by his guardian, brought 
a bill against the executor for: maintenance, suggesting that he had: 


none. Fhe executor demurred. for that the plaintiff was under ages. 


and the legacy was not payable till twenty-one, and therefore no cause, 
of suit. But the demurrer was over-ruled. 1 Cha. Cas. 608: |: <a 

E. 1722. Harvey and Harvey. The testator, being seised of a real: 
estate, and possessed of a personal estate, and having several children,. 
deviseth all his real and personal estate to his eldest son, charging the 
same with £1000. a piece to ail his younger children, payable at their re-- 
spective ages of 21; but in the will no notice is taken of maintenance for: 
the younger children in the mean time. | The younger children bring: 
their bill, in order to recover interest, or some maintenance during their 
infancy. 
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“infancy. Upon which, the master of the rolls decreed, that the younger _ 


children should recover maintenance. He observed, that these being 
vested legacies, and no devise over, it would be extreme hard that the 
children should starve, when entitled to so considerable legacies, for the 
‘sake of their executors or administrators, who, in case of their deaths, 
ewould have the said legacies: That, in this case, the court would do 
“what in common presumption the father (if living) would and-ought 
to have.done, which was, to,provide necessaries for his children: That 
a court of equity would make hard shifts forthe provision of children; 
as where younger children were left destitute, and the.eldest an infant, 
equity would make sucha liberal allowance to-the guardian of the eldest, 
as that he might thereout be enabled to maintain all the children; and 
for the same reason, the court would likewise take a latitude in this 
case; that.since interest was pretty much in- the breast of the court, 
though the will were silent with regard to that, yet.it should be presumed 
that the father, who gave these legacies, intended they -should carry 
dnterest, if the estate would bear it; for-every one must suppose it to 
have been the intention of the father, that his children should not want 
“bread during their infancy: That for this reason it had been held, that 
though a legacy were devised over in case of the legatee’s dying before 
twenty-one, yet the infant legatee ought to have interest allowed him 
during his infancy, in order for his maintenance; with this difference 
only, that where the.estate has appeared to be small, the court, in whose 
discretion it always lies to determine the quantum of interest, has or- 
dered the lower interest: And it seemeth, that if one, not a parent, 
gives a legacy to an infant, payable at twenty-one, without any devise 
over, and the infant has nothing else to subsist on, the court will order 
part of this legacy, in order to provide bread for the infant, to be paid 
presently, allowing interest for the same to the person paying it, out 
of the remaining principal; though this 4s done very sparingly. 2 P. 
Will. 21. | | 
MM. 1684. Barlow and Grant. Uponabill for £100. legacy given 
toa child, the defendant insisted upon an allowance of £16. a year, 
for keeping the legatee at school. It was objected, that only the bare 
interest of the money ought to have been expended in his education, 
and not te have sunk-the principal, as in this case the defendant had 
done. But the lord keeper thought it fit and reasonable to be allowed ; 
and said, the money laid out in the child’s education was most advan- 
tageous and beneficial for the infant, and therefore he should make no 
-scruple of breaking into the principal, where so small a sum was de- 
‘vised, that the interest thereof would not sufhice to give the legatee a 
“competent maintenance and education; but in case of a legacy of 
£1000. or the like, there it might be reasonable to restrain the main- 
tenance to the interest of the money. 1 Vern. 255. — 

‘But if the legacy is devised over, it seemeth to be otherwise; and 
that the court, in such case, will not diminish the principal, but only 
allow the interest thereof to the first legatee, until the time that the le- 

. gacy shall become payable. 1 Cha. Ca. Leech and Leech, H. 26 and 27 
C2. Prec. Cha. 195. Brewin and Brewin. ~ E. 1702. | 

Also, a legacy in the hands of the father, given to his children by 
ut a relation 
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a relation or other, shall not be diminished by the father; because he 
is obliged to maintain his own children: as in the case of Darley and 
Darley, Dec. 6, 1746. A bill was brought by the plaintiff, for two- 
legacies, of £ 50. each, left to himself and his sister, under the will of 
their grand-father, and for the interest that, has been made thereof. 
The sister’s legacy he claims by assignment from her. The defendant, 
being executor to the father, insists he is not obliged to account to the 
plaintiff for principal or interest, one hundred and five pounds being 
expended for putting him out apprentice, and much more than fifty 
pounds in the maintenance and cloathing of the sister. By the lord | 
chancellor Hardwicke: Where legacies are given to a child by a rela-_ 
tion, a father cannot make use of such legacy in maintenance of the 
child, but must provide for him out of his ewn pocket: nor can he. 
set him out in the world, or put him out an apprentice, or clerk,.with 
the money arising from the legacy; and if he does, he shall not be al- 
lowed it. And he ordered interest to be computed on the legacies — 
given to the plaintiff and his sister, from the time they respeclively — 
attained their ages of 21, at 5 fer cent. and that what shall be found 
due for principal and interest of these legacies, be paid by the defend- 
ant to the plaintiff, he having admitted assets of the father for that 
purpose. 3 Atk. 399. } | ik ey Sear gs 
g. In the case of Grove and Banson, M.21 Cha. Itis said generally, 
that an executor is not bound to pay a legacy without security to re- 
fiind, incase there be a-defect of assets, 1 Cha. Ca. 449s) 4)! 
And in the case of Noel and Robinson, M. 1682. It is said, that if | 
they give sentence in the ecclesiastical court for the payment of ale- 
gacy, a prohibition will lie, unless they take security to refund, in case _ 
of insuticiency of goods to discharge debts, and the like; fora dimi- - 
nution of legacies is to be made fro rata, if the testator’s estate will 
not extend to pay themall, 2 Ventr. 358. 3 Bac, Abr, 483. Ayl. 
Pat. 343. ‘ ae eye SEA eR Ne Sem ee De 
And Mr. Oughton says, if the testator hath given bond, with any — 
person, for the payment of a debt after certain years to come, or for 
‘the performance of any covenants or contracts at a future day; al- 
though the executor, in this case, hath goods in his hands sufficient to 
pay the legacies, yet, if the said sum for which the testator was bound — 
is not paid, or the said covenants be not fulfilled, in such case, the 
executor, for his indemnity, may offer judicially the legacy upon this 
condition, that the legatary first give proper security to keep him in- 
demnified, with respect to the debts and covenants aforesaid, at least 
proportionably, regard being had to the other legacies. Which, if the _ 
legatary shall refuse, the executor may leave the same with the register | 
ypon the condition. 1 Ought. 369, 379. 2h ia dae ait eg ig oe ae 
‘The form of which security to be given as aforesaid may be this: 
-¢ Know all men hy these presents,’”? &c. (as in the common form 


of bonds.) . ise LOU a Ad ae ay Coa 5 
“¢ Whereas E. F. late of —, deceased, did, on the — day of —, duly © 


es make and execute his last will and testament, and did therein, 
6¢ amongst other legacies, give and bequeath unto the above bounden — 


* A,B. the sum of —, and therein and thereof did name and appoint 
Ap De ge oO.) Ree, 
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“ the above named C. D. executor, who hath proved the same in the 
“¢ court of ordinary of — district, and taken upon himself the execu- 
** tion thereof: And whereas the said C. D. hath, at the request of the 
** said A. B. actually paid to him the said A. B. the whole legacy of —, 
“¢ although there may be cause to apprehend a deficiency of assets for 
** payment of the other legacies; “The condition of this obligation is 
‘¢ such, that if such deficiency shall actually and bona fide happen, the 
“¢ said A. B. his executors or administrators, shall, within — days next 
* after request in that behalf to him made, refund and pay back unto 
“ him the said C. D. his executor or executors, administrator or ad- 
‘* ministrators, his or their rateable part or share of such deficiency, 
*¢ then this obligation to be void, otherwise of force.” 

And ina court of equity, cominon justice will compel a legatee to 
refund, although no security hath been given for that purpose. 1 
Fern. 935 94. ; 


And by the lord chancellor Hardwicke; legatees are not obliged to 


give security to refund upon a deficiency of assets. 1 Atk. Agi. 1 


F c&. 342. | | | 
And the rule is, where an executor pays a legacy, the presumption 
is, that he hath sufficient to pay all legacies, and the court will oblige 
him, if solvent, to pay the rest, and not permit him to bring a bill to 
compel the legatee, whom he voluntarily paid, to refund; although, 
if the executor prove insolvent, so that there is no other way, the court 
willadmita bill by the other legatees to compel that legatee to refund. 
2 FemclQ4y.” oe eo 
If the legatees have been paid their legacies, they are afterwards 
obliged to refund a rateable part, if debts should come in more than 
sufficient to exhaust the residue, after the legacies paid. 2 Black. Com. 
f12. ; Ca | ig 
; 10. The ancient law was, that if a man bequeath £20. to one, and 
£ 20. to another, and £20. toa third, and makes his executor and 
dies, having goods but to the value of £ 20. in all; of which goods the 
executor maketh an inventory: in this case he may pay which of the 
three he pleaseth his whole legacy, and the other two are without re- 
medy: or he may, if he please, pay every one of them a rateable part: 
and in case the executor make no inventory, yet he is chargeable no 
further than the value of the goods; and so, if every legatary in such 
case should sue him, they must prove sufficiency of goods, or other- 
wise they shall get nothing. Curs. 186. 

But, Mr. Clark says, (agreeable to the rule in the courts of equity) 
if, after payment of the debts and funeral expences, there be not suf- 
ficient for ail the legataries, there must be a proportionable distribution 
according to the quantity of each legacy. 1 Ought. 366. 

And Dr. Swinburne says, if the executor do make an inventory ac- 
cording to the laws and statutes of this realm, then he need not pay to 
any legatary his whole legacy, though he be first named in the will, in 
case there is not sufficient to answer unto every legatary his whole le- 
gacy; but may retain a rateable part or pfoportionable deduction from 
every legacy; saving, in certain cases: whereof one is, when some spe- 
cial thing is bequeathed, as the testator’s signet, or his white ieee : 

‘ aan whic 
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which special legacy (as some do deem) is to be satisfied and paid 
wholly without diminution, in respect of any other general legacies, or 
of legacies which consist in quantity. Another case is, when the fa- 
ther doth bequeath something to his daughter for her dower, or towards 
her marriage. Another is, when the testator doth bequeath any thing 
‘in satisfaction or recompence for some injury by him done, or of, 
“goods evil gotten. For those legacies are not to be diminished by rea- 
‘son of other general legacies, or legacies consisting in quantity, which 
‘shall remain wholly unsatisfied, rather than those aforesaid legacies 
shall be diminished ; and consequently, in these cases, it is not in the 
power of the executor to gratify any other legatary at his election. 
Swin, 227,228. 2 7 BN ea Rate 

And he says further, that if the executor enter to the testatot’s goods, 
and will make no inventory thereof, then may every legatary recover 
his whole legacy at his hands; for in this case the law presumeth, that 


‘there is sufficient goods to pay all the legacies, and that the executor 


doth secretly and fraudulently subtract the same; whereas otherwise 
the executor is presumed not to have any more goods, which were the 
testator’s, than are described in the inventory, the same being lawfully 
made. Swix. 228, 229. ; ON 
And although the testator made no provision for refunding, yet the 
common justice of a court of equity will compel a legatee to refund; 
and it is certain, that a creditor shall compel a legatee, and that one 
Jegated shall compel another to refund, where there is a defect of as- 
Sets; §. Fern. OA. uaa Se 
And even, if one of the legatees get a decree for his legacy, and is 
aid, and afterwards a deficiency happens, the legatee who recovered 
shall refund notwithstanding. -1.P. Will. 495. 0 
But if the executor had at first enough to pay all the legacies, and af-_ 
terwards, by his wasting the assets, occasions a deficiency ; the legatee 
who has recovered his legacy shall have the advantage of his legal di- 


ligence, which the other legatees neglected by not bringing their suit 


antime. 7d. é ee | 

And although a legatee shall refund against creditors, if there be not 
sufficient assets to pay all the debts, and likewise against legatees, where 
all of them have not an equal share, in regard of assets falling short; 


yet it hath been said, that an executor himself shall never gh Ee ' 


back when he hath once assented to it, unless he paid the debts of the 
testator by compulsion. MM. 1682. Noel and Robinson. 1 Vern. 90. 
2 Ventr: 358.., 23) Jenee oo pe Nowe Tou a 
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In case of a deficiency of assets, all the general legacies shall abate q 


proportionably, in order to pay the debts. 2 Black. Com. 512. 


And the author of the Law of Executors saith; that if an executor 


voluntarily pay a legacy, and afterwards cebts appear, he cannot compel 
the legatee in equity to refund. Law OPE LOO. cn ee ae 
But more particularly, the author of the Law of Testaments observeth, 


‘that if an executor applies, the assets in satisfaction of legacies, and 


afterwards debts appear of which he had no notice at the time of paying 
the legacies, he may compel the legatees to refund. 1 Ch. Cas. 136. 
So he may, if compelled by a decree in chancery to pay legacies : ug 


ers | 


i 
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if an executor voluntarily pays a legacy, and afterwards assets prove 
deficient to pay the other legacies; neither the executor, nor any of the 
other legatees, shall compe! such legatee to refund. 2 Vern. 205. Law 
of Test. 200, 261. 

But in the case of Noel and Robinson before mentioned, it was said 
by the lord chancellor, to be a point not as yet determined, whether 
the executor himself, after he hath once voluntarily assented to a lega- 
cy, shall compel the legatee to refund. 1 Vern. 94. 

And in the case of Davis and Davis, E.4G, Ona bill, by an 
executor against a legatee, to refund a legacy voluntarily paid him by 
the executor, the assets falling short to satisfy the testator’s debts, it was 
decreed by Sir Joseph Jekyll, master of the rolls, that the defendant 
should refund to the plaintiff; and that an executor may bring a bill 
against a legatee to refund a legacy voluntarily paid him, as well as a 
ereditor; for the executor, paying a debt of the testator out of his own 
pocket, stands in the place of the creditor, and has the same equity 
against a legatee to compel him to refund. Viner. Devise. Q.d.35- 

So, where a sfecific legacy is devised, the legatee must have it intire, 
though there are not sufficient assets to pay the rest of the legacies: 
but if £100. is devised to one, and’ several money legacies to others, 
and the testator direéts that the legacy of £100. shall be paid ia the first 
place; yet, if the other legacies fall short, the legatee of £100. must 
make a proportionable abatement of this legacy. H. 1681. Browse 
and Allen. 1 Vern. 31. 4% 3 

In the case of Blower and Morret, July 10, 1752; lands were devised: 
to trustees to be sold, for payment of debts and legacies; the testator 
afterwards gives to his wife a general legacy of £500. to be paid to 
her immediately after his decease, out of the first money that should 
be got in after his death. It was insisted, this £ soo. legacy should 
not abate in proportion with others,’ from the particular directions at- 
tending it. By lord Hardwicke: Cases of this kind, of a clainy by pe- 
cuniary legatees of a priority of satisfaction, so as not to abate in pro- 
portion with others, seldom come before the court ; and there are fewer, 
in which the court has given way to claims of that kind: there must 


be, therefore, very strong words to induce the court to give way to it; 


for in most cases, the court has disclaimed the laying weight on parti- 
cular words, as the saying imfrimis or im the first place, or a direction. 
for the time of payment; because, if the court was, upon such grounds, 
to give a preference to one pecuniary legatee, there would be no end 
of it, considering the variety of expression and the incorrectness with, 
which wills are frequently drawn. And IJ am of opinion, that the di- 
rection to be paid to his wife immediately after his decease, is not suf- 
ficient to give her a preference ;. for that only relates to the time of 
payment: he direéts, that whereas the general rule of law is, that le- 
gacies should not be paid until a year, this shall be paid immediately. 
The consequence is, that if it is not then paid, it should carry interest 
immediately ; which is always considered as a compensation for delay 
ef payment, and puts her in the same condition as if it was paid. 2 
K 60 205, 9, ¢ 


_ kn the case of Oneale and Meade, H. 1729, ‘Aman, seised of an 
estate 
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estate in fee, which he had mortgaged for £ 500. and also possessed ~ 
of a leasehold, devised the mortgaged estate to his eldest son in fee, 
and the leasehold estate to his wife, and died, leaving debts which 
would exhaust all his personal estate, except the leasehold given to 
his wife. ‘The question was, whether, there being (as usual) a cove- 
nant to pay the mortgage money, the leasehold premises devised to 
his wife should be liable to discharge the mortgage. It was decreed 
by the master of the rolls, that as the testator had charged his real estate 
by this mortgage, and also specifically bequeathed the leasehold to his 
wife, the heir shall not disappoint her legacy, by laying the mortgage 
debt upon it, as he might have done had it not been specifically de- 
vised; and though the mortgaged premises were also specifically given 
to the heir, yet he must take them with their burden, as probably they 
were intended; and that by this construction, each devise would take 
effect: and that this resolution did not in the least interfere with the 
case of Clifton and Birt, M. 1720; (1 PB. Will. 678.) beeatee In Sige 

case there was no mortgage. 1 P. Will.693. 
"A specific legacy is not to abate, or allow any thing if way of 
Com. 


abatement, uniess there are not Surin HE. without it. 2 Black. 

ba. 
i Legatees, on the bequest of fart if a specific chattel, ‘choughiil tot 
liable te abatement with general legatees, yet must abate proportionably 
amongst themselves, upon deficiency of specific things bequeathed, 
or on deficiency of general assets for payment of debts. So specific 
legatees of distinc? chattels shall abate proportionably on deficiency ‘of 
general assets. 1 P. Will. ¢40.. Note rt. 4 edit. ae 

Where the residue is not beyond the value of the legacies, the re- 

siduary legatee takes nothing. But in a case under special circum= 
stances, where a testator meant the surplus as a legacy to his son, on* 
a deficiency on assets, he was allowed to come in with the other lega- 
tees: yet of this case the present lord chancellor has ere a ee 
approbation. OPO HUN. GOS. OF UNO Oe eredae se 


And as there is a benefit to a specific legatee that he shall not sont 


bute, so there is a hazard the other way; for instance, if such eoynicabae 
legacy, being a lease, be evicted, or being goods, be lost or burnt, or 
being a debt, be lost by the insolvency of the debtor; in all these cases 
the specific legatze shall have no contribution from the other legatees, 
and therefore shall pay no contribution towards them. 1 P. Will. 540. 
But the devisee of an annuity for life, charged on the personal estate, 
where there 1s a deficiency of assets, shall abate in proportion with Oo 
iat legatees; for this 1 is not to be considered as a pe os gba 
ft Oaye" o 
Al hy charities, though preferred by the civil law, cas they ought to 
ace in proportion? 2-23 Wall ess 0)” SiR 


And if the testator’s personal estate is not sufficient to pay. “ail legas 


cies, the executors, having legacies bequeathed them, shall abate in - 
proportion with the other Tegatees, even though the legacies be given 


“them for their care and trouble, and not generally ; . for those are only _ 
words of Course ; and as they need not take upon them the bie ng un- 
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fess they please, they accept the legacies subject to that contingency. 
2P.Will.2§. Barnard. Cha. Rep. 435. 2 Atk. 171. | 
In like manner, land legatees and money legatees shall abate pro- 
portionably. 2 Cha. Ca. 156. 
If the executor hath only bad debts, he may offer to assign them to 
the legatee, and’ shall be quit. 1 Oxght. 370, 1. ; 
_ If aman, by will, gives a lease, or a horse, or any specific legacy, 
and leaves a debt, by mortgage or bond, in which the heir is bound, 


the heir shall not compel the specific legatee to part. with his legacy 


in ease of the real estate; for though the creditor may subject this spe- 
cific legacy to his debt, yet the specific or other legatee shall, in equity, 
stand in the place of the bond creditor or mortgagee, and take as much 
out of the real assets as sucli creditor, by bond or mortgage, shall 
have taken from his specific or other legacy.. 1 P. Will. 730. 
_ But if ore owes debts, by bond or mortgage, and deviseth his lands 
to another in fee, and leaves a specific legacy, and dies, and the bond 
creditor or mortgagee comes upon the specific legacy for payment of 
his debt; the specific legatee shall not stand in the place of the bond 
creditor or mortgagee to charge the land: because the devisée of the 
land is as much a specific devisee as the legatee of a specific legacy; for 
it was as much the testator’s intention that the devisee should have the 
land, as that the other should have the legacy; and a specific legacy is 
never broke in upoh, in order to make good a pecuniary one. 3 P. 
Will, 324. 2 Salk. 416. | | 
But if a man, indebted by mortgage, deviseth his lands to another in 
fee, (after payment of his debts and funeral charges) and also doth be- 
queath divers pecuniary legacies, and the personal estate is not sufhci- 
' €nt to satisfy both the legacies and the mortgage; in such Case, if the 


mortgagee shall not hold to the real, but shall fail upon the personal es- 


tate, the legatees shall stand in his room for so much out of the real 
estate as he shall take out of the personal; that being a proper fund for 
their payment: Cas. Tald. 53: 

So, if a man give legacies to his daughters, charging his real estate 
with the payment thereof, and other legacies to his brother, without 
charging his real estate with the payment of these: if the daughters 
recover their legacies out of the personal estate, then the brother shall 
siand in the place of the daughters, arid take so much out of the land 
for his legacy, as the daughters had exhausted out of the personal assets, 
2 P. Will. (619) 

11s Where there are divers executors; and some of them are dead, 
the legatary must sue the surviving executors, and not the executors or 
administrators of those that are dead. And ifall the executors are dead, 
he must sue the executors or administrators of him that died last, and 
not the executors or administrators of the rest: and the reason is; because 
it is presumed, that the goods of the deceased, not administered by toe 
other executors, remained with the surviving executor; or, if they did 
not, it was through his own default ; because, when the other execu- 
tors were dead, he might and ought to have proceeded’ against their 
executors or administrators for restitution of the goods not administered. 


1 Ought. 364. 
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CHAP. XA. Concerning the Diftribution of Inteftates' Ef- : 
; feats. > OEE 


BY the * 22 and 23 C. 2,.¢. 10. s 3. commonly called the statute 
of distribution, it is enacted as followeth: All ordinaries, having power 
to commit administration of the goods of persons dying intestate, shall and 
may, and are enabled to proceed and call adimtnistrators to account for, 
and touching the goods of any person dying intestate ; and upon hearing 
and due consideration thereof, to order and make just and equal distribution 
of what remaineth clear, (after all debts, funerals, and just expences of — 
every sort first allowed and deduédted) amongst the wife and children, or 
childrens’ children, if any such be, or otherwise to the next of kindred to. 
the dead person in equal degree, or legally representing their stocks pro suo 
cuique jure, according to the laws in such cases, and. the rules and limita- 
tions hereafter set down ; and the same distributions todecree and settle, and 
to compel such administrators to observe and fay the same.by the due course of 


Pi 
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his majesty’s ecclesiastical laws: saving to every one supposing him. or them- ; 
selves aggrieved, their right of appeal, as was always in such cases asearieny 
Pub. Aéts, No. 331, p. 81. . bs EAT i a 
Ordinaries: having power to éommit administration] At common Ia i 
Ao person at all had a right to administer, but it was in the breast of | 
the ordinary to:grant it to whom he pleased, till the statute of the 21 
H.8%. c. 5. was made, which gave it to the next of kin; andif t 
were persons of equal kin, which ever took out administration was 
entitled tothe surplus. And for this reason, this statute of the2@and 
23 C. 2.* was made, in order to prevent this injustice, and to oblige a 
the administrator to distribute. 1 Ark..459- mere " 


Of any person dying intestate]. T.8 W. Petit and Smith. Prohibi- 
tion was granted to the delegates, to stay a suit there, because they 
compelled an executor to make distribution of the surplus, he having, 
£ 50. devised to him as a legacy; because, there being a will, and an : 
executor, the spiritual court cannot compel distribution but only = 
where the party dies intestate. L. Raym. 86. — ES 

And in the case of the King and Sir Richard Raines, Mp10 Wy HE 
an exeeutor be sued in the ecclesiastical court to make distribution, he 
not being residuary legatee; though that were allowed by the canon 
law, yet the king’s bench would grant a prohibition to stay any such. 
suit; for all suits for distributions were prohibited by the king’s bench, 
until the statute of the 22 and 23 C. 2. c. ro. made them lawful; and 
they are only lawful so farasis warranted by that statute, which is only 
in case of persons dying intestate. L. Rayw. 963. 9° 8 
 E.3 G.2. Hatton and Hatton. Strange moved for a prohibition to. 
the prerogative court, in a suit there instituted by the next of kim 
against the executor; to make distribution of the surplus, there being a 
specific legagy to the executor, for that although there have been variety F 
of decisions upon this point in courts of equity, where they have some- 

. . times 
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‘times held the executor to be a trustee for the next of kin as to the 
surplus, yet there was no instance of the spiritual court’s judging of a 
trust, or setting up any interest contrary tothe common law. He in- 
sisted, that in the case of.a will the judge below is fum@us officio, when 
he hath granted probate, as to all purposes but calling for an inventory 
according to the statute of the 21 H. 8.¢..5. And he cited the case 
of Petit and Smith, asreported in the 5 Mod. 247. where the testator 
pare £ 5. to the executor, and the daughter cited him.to make distri- 
bution, and a prohibition was granted. And in a report of the same 
case in Comb. 378. it is said by Holt chief justice, they never pretended 
to distribution in the case of an executor; and they only do it in the 
case of an administrator by virtue of the statute; and he denied the 
notion in 2 Just. 33. that executors must. divide. Dr. Sayer, on the 
contrary, endeavoured ‘to maintain, that the spiritual court had con- 
current jurisdiction with the court of .chancery in this case, as well as 
in legacies; and insisted that this is a partial intestacy, as-to the surplus. 
But the court was clearly of opinion, that-the spiritual court could not 
intermeddle; and said,\-that in case of an intestacy, they used to be 
prohibited, as in Carter, 125. 1 Lev. 233. and that the statute of dis- 
aribution inlarged, and not barely confirmed their power, as appears by 
“ history of that statute in Raym. 496, &c. And the rule for a pro- 
hibition was made absolute. And the court offered, thatif the common 
ryers on the doétor’s side, who were Reeve, sLee and Fazakerley, 
- gwould say that they thought there was any thing in it, the plainuff 
should declare in prohibition; but they declined it. Sir. 865. 
To order and make just and equal distribution] T. 10. W. Clerke and 
Glerke 


Glerke: Clerke died intestate. ‘His wife took out letters of administra- 
~ tion to him. .Clerke, brother to the intestate, cited the defendant into 
the spiritual court, to.make distribution of the intestate’s estate. The 
defendant there suggests, that the brother hath goods of the intestate in 
his hands to the value of £200. And upon this the spiritual court 
-orders him to bring the £200. into court, to the end it may be distri- 
buted. And for not bringing it.in they excommunicate him. Upon 
which he moves in the king’s bench for a prohibition; and it was 
granted as to the whole process that compelled him to bring in the 
£200. For by the court; the spiritual court hath power to make dis- 
tribution of the estate, when it is come in, but not to fetch it in; because 
that is to hold plea of debt: but the spiritual court might refuse in 
this case to procced to the distribution, until the brother had brought 
in the £200. but they cannet excommunicate him for not bringing it 
in. L. Raym. 585. 

_ Distribution] Where there is only one person that can take, the statute 
vests the right in that person; although, in such case, it is not strictly 

and literally a distribution. 3 P. Will. 50. | 
And all ordinaries, -and other persons by this ad enabled omake distri- 
bution of the surplusage of the estate of any person dying intestate, shall 
distribute the whole surplusage of such estate or estates, in manner and form 
following ; thatis to say, one third part of the said surplusage to the wife 
“of the intestate, and all the residue, by equal portions, to and amongst the 
children of such persons dying intestate, and such persons as legally spree 
' SUCH 
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such children, in case any of the said children be then dead, other than suck ie 
child or children (not being heir at law) who shall have any estate by the 
settlement of the intestate, or shall be advanced by the intestate, in his life 
time, by frortion or portions equal to the share which shall, by such distribuz 
tion, be allotted to the other children to whom such ditiabincon’s is to be made: - 
And in case any child, other than the heir at law, who shall have any estate 
by settlement from the ee intestate, or shall be advanced by the said intes- 
tate, in his life time, by portion not equal io the share whith will be due to 
the other children by such distribution as aforesaid ; then so much of the sur- 
flusage of the estate of such intestate to be distributed to such child or chil- 
dren as shall have any land by settlement from the intestate, or were ad- fi 
vanced in the life time of the intestate, as shall make the estate of all the Me 
said children to be equal, as near as can be estimated: But the heir at law, A 
notwithstanding any land that he shall have, by descent or otherwise, from if 
the intestate, is to have an equal fart in the distribution with the rest of the yi 
children, without any consideration of the value of the land which he Aath, 
by descent or otherwise, from the intestate. ® 5. : 
And in case there be no children, nor any legal jojise enbtebel of ee 
then one moiety of the said estate-to be allotted to the wife of the intestate; 
the vesidue of the said estate to be distributed equally to every of the next of — 
Aindred of the intestate, who are in equal Benes, and those who 0 legally res @ 
present them. § 6. PaRS 
Provided, that there be no representation admitted among collater alsy of- 
ter brothers’ and sisters’ children. § 7. Pi ' 
And in case there be no wife, then all the said estate to be distributed 4 
equally to and amongst the children. § 7. ) 
And in case there be no child, then to the next af hinds ed in obit degree € 
of or unto the intestate, and then legal pobresentetroes, as af ae, and 1 in s as 
no other manner whatsoever. § ee 
Provided also, and be it enadPed, to the end that a due ibd be hed Yo 
creditors, that no such distr ibution of the goods of any fer SON dying intestate 
be made till after one year be fully expired after the intestate’s death; and 
that such and every one to whom any distribution and share shall be allotted ‘a 
shall give bond, with sufficient sureties, in the said courts, that if any 
| debt or debts, irily owing by the intestate, shall be afterwards sued for and 
pe ' recovered, or otherwise uly made to appear, thatthen, and in every such 
case, he or she shall resp redtively refund and pay back to the administrator 
his or her rateable part of that debt or debts, and of the costs of suit, and 
charges of the administrator by reason of such debt, out of the part and 
ae 50 as aforesaid allotted to him or her, thereby to enable the said admi- 
nisirator to pay and satisfy the satd debt or debis so ore ts after the Je dise . 
tribution made as aforesaid. §& 8. ? 
- Provided always, and be it enacted, that in all cases sihibe the ordinary 
hath used heretofore to grant a ation cum testamento annexo, ke 
shall continue so to do; and the will of the deceased, in such testament ex- 
pr essed, shall be performed and opserved, in such manner as it should = , 
‘been if ahs act had never been made, § 9. a 
" And by the * 29 C.2. ¢. 3. s. 25. for explaining the said staritie, it 
| ae is declared, that nothing therein shall extend to the estates of. feme-coverts 
! ; : ; that 
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that shall die intestate, but that their husbands may demand and have ad- 
ministration of their rights, credits, and other personal estates, and recover 
and enjoy the same, as they might have done before the making of the said 
ache: 

_ And by the * 1 F.2.¢. 17. If, after the death of a father, any of hts 
children shall die intestate, without wife or children, in the life-time of the 
mother, every brother and sister, and the representatives of them, shall have 
an equal share with her ; any thing in the said act to the contrary notwith- 
standing. ie patible 

Before I enter fully into the consideration of the distribution of in- 
testates’ estates, it may be proper to contrast this statute with the act of 

ssembly passed in the year 1789, by the legislature of this state; from 

whence we shall see, that this statute can now be of very little conse- 
quence as a guide to those in future who administer on the estates of 
intestates. The 1st member of the above recited section of the statute 
directs, that one third part of the surplusage of the estate of an intestate 
shall go to the wife, and all the residue, by equal portions, to and amongst 
the children of such person dying intestate: And the distribution between 
a wife and children, according to the said act of assembly, 1s exactly 
the same; for it recites—Zf the intestate shall leave a widow, and one or 
more children, the widow shall take one third of tke said estate, and the 
remainder shall be divided between the children, if more than one; but if 
only one, the remainder of the estate shall be vested in that one absolutely 
Sor ever. § 1. 
_ The statute goes on—And such persons as legally represent such chil- 
dren, in case any the said children be then dead. ‘The aé of assembly 
declares, that the lineal descendants of the intestate shall represent their 
respective parents, and be entitled to receive equally among them the shares 
to which their parents would respectively have been entitled had they sur- 
vived the ancestor. ‘The statute then makes an exception as to such 
child or children (not being heirs at law) who shall have any estate by 
the settlement of the intestate, or who shall be advanced by the intes- 
tate, in his life-time, by portion, or portions, equal to the share which 
shall, by such distribution, be allotted to the other children to whom 
such distribution is to be made. Avd in case any child (other than the 
heir at law) who shall have any estate, by settlement, from the said intes- 
tate, or shall be advanced by the said intestate, in his life-time, by fortion 
not equal to the share which shall be due to the other children by such distri- 
bution as aforesaid, then so much of the surplusage of the estate of such in- 
testate to be distributed to such child or children as shail have any land by 
settlement from the intestate, or were advanced in the life-time of the intes- 
tate, as shall make the estate of all the said children to be equal, as near as 
6an be estimated. | : 

Our aé of assembly concurs generally with this idea, that what- 
ever has been received by a child in the life of the parent, as an ad- 
vancement, shall be thrown into hotchpot; for it enatts, that nothing 

contained in the a& shall be construed to give to any child or issue (or his or 
her legal representatives) of the intestate, a share of his or her ancestor's 
estate, where such child or issue shall have been advanced, by the intestate, 
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in his life-time, by frortion, oF portions, equal to the share which shall be al- 
doited to the other children; but in case any child, or the issue of any child, 
evo shall have been so advanced, shall not have received a portion equal to 
the shave which will be due to the other children, ( the value of which for- 
tion being estimated at the death of the ancestor, but so as neither the im- 
provements of the real estate by such child or children, nor the increase of the 
personal property, shall be taken into computation) then so mich of the estate 
of the intestate shall be distributed to such child or issue as shall make the 
estate of all the children to be equal. § 14. Bp A 
The statute then declares, that thesheir at law, notwithstanding any 
land that he shall have by descent, or otherwise, from the intestate, is to 
have an equal fart ia the distribution with the rest of the children, without 
any consideration of the value of the Jand which he hath by descent, or other= 


aise, from the intestate. But our aét more impartially, and more hu- 


manely destroys the right of the elder brother, or heir at law, to take 
all the lands of the intestate, and directs that they also, as is above- 
mentioned, should be brought into hetchpot, and subject to distribu- 
tion, 2s well as the personal property. It enacts, that the rights of pri- 
smogeniture is abolished, and that when any person possessed of, interested 


in, or entitled to a veal estate in his or her owa right, in fee simple, shah 


aie without disposing thereof by will, the same shall be distributed. § 1. 
And in another clause it is enaéted, that, in all cases of intestacy, the per- 
sonal estate of thé intestate shall be distributed inthe same manner as reat 
estates are disposed of by this act. -§ 13. oe se 
And in case there be no children, nor any legal representatives of them, 
then one moiety of the said estate to be allotted to the wife of the intestate, 
the residue of the said estate to be distributed equally to every of the next of 
kindred of the intestate, who are in equal degree, and those who legally re~ 
present them. §6. This not being thought sufficiently plain and ex- 
plicit, the aét of assembly asserts, that if the intestate shall not leave a 
child, or other lineal descendant, but see leave a widow, and a father or 
mother, the widow shall be entitled to one motety of the estate, and the fa- 
ther, or, if he be dead, the mother, shall be entitled to the other moiety. § 4. 
And again, if the intestate shall not leave a lineal descendant, father or 


wither, but shall leave a widow and brothers and sisters, or brother or sister 


of the whole blood, the widow shall be entitled to one moiety of the estaté, 
and the brothers and sisters, or brother or sister, to the other moiety, as 
tenants ia common. The children of a deceased brother or sister shall take 
among them respectively the share which thei respective ancestors would have 
been entitled to had they survived the intestate. 33. 
Provided, that there be no representative admitted among collaterals 
after brothers and sisters’ children. § 7. The aét of assembly being 
perfectly silent on this head, in cases of this sort, we must resort to the 
sfatute. Dg! Rae HAS | ig hee dle ten aan 
The statute further provides, that zm case there be no wife, then all the 
said estate shall be distributed equally to and amongst the children; and in 
‘ease there be no child, [and no widow the statute means] then the said 
estate of the intestate shall go to the next of Rindred in equal degree of, or 
nite the intestate, and their legal representatives, as aforesaid, and in no 
ether manner whatsoever. With which the act concurs, declaring, 
aM : that 
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that if the intestate shall leave no widow, the provision made for her shall 
go as the rest of his estate is directed to be distributed in the respective 
clauses in which the widow. is provided for. § 9. | . 

It having been understood, under the above statute, by the bar in 
Westminster-hall, that a husband was compellable to make distribution 
of the personal estate of his wife, the 29 C. 2. c. 3. was passed, ex- 

laining the statute of distributions, and declaring, shat nothing therein 
coutained shall extend to the estates of feme-coveris that shall die intestate, 
but that their husbands may demand and have administration of their rights, 
credits, and other personal estates, and recover and enjoy the same, as they 
might have done before the making of the said act. Our act of assembly, 
not mentioning this subject, leaves the statute still operating in full 
force ;. but, under the act, the husband acquires. a proportional part of 
her real property, which he was not entitled to before; for it enacts, 
that, on the death of any married woman, the husbandr shall be entitled to 


the same share of her real estate, as is herein given to the widow out of 


the estate of the husband. § 11. | 
whe 1 F 2. c. 17. has further declared how the distribution of an 
intestate’s effects shall be made in case of his having only a mother 
and brothers and sisters alive, by enacting, shat if, after the death of a 
Sather, any of his children shall die intestate, without wife or children, in 
the life-time of the mother, every brother and sister, and the representatives 
of them, shall have an equal share with her, any thing in the said ad to 
the contrary notwithstanding. This isa case which frequently happens, 
but which has been altered by our act of assembly ;, wherein it is to be 
observed, that if the intestate, should die without a wife, child, or 
father, the mother would. take the whole in exclusiom of brothers and 
sisters. 

These three statutes are those under which the personal property of 
intestates are distributed in England,. which, with the various adjudi- 
cations thereon, form their distributive code; to which we have ad- 
ded our aét of assembly, which does not make any of the points-clearer, 
which it has adopted in common with those statutes, but works a very 
great alteration in the several propertions of the distributive qualities. 
£ will therefore recite the remaining part of the aét, as far as relates to 
distribution, and then point out the liberal emendations which it has 
occasioned in this part of our law. Be 

§ 6. Ff the intestate shall leave on lineal descendant, father, mother, bro- 
ther or sister of the whole blood, but shall leave a widow, and a brother or 
sister of the half blood, and a child or children of a brother or sister of the 
whole blood, the widow shall take one moiety of the estate, and the other mozety 
of the estate shall be equally divided between the brothers and sisters of the 
half blood, and the children of the brothers and sisters of the whole blood; 
the children’ of every deceased brother or sister of the whole blood taking, among 
them, a share, equal to the share of a brother or sister of the half blood. But 
éf there be no Rother or sister of the half blood, then a moiety of the estate 


shall descend to the child or childven of the deceased brother or sister ; and 
if there be no child of a deccased brother or sister of the whole blood, then the 
said moiety shall descend to the brothers and sisters of the half blood. 


 §7. Tf the intestate shall leave no lineal descendant, father, mother, brother 
or 


ST 
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or sister of the whole blood, or their children, or brother or sister of the half 
blood, then the widow shall take one moiety, and the lineal ancestor or ances- 
tors, if any there be, the other moiety. ve ERAS 
§ 8. Uf the intestate shall leave no lineal descendant, father, mother, brother 
or sister of the whole blood; or their children, or brother of sister of the half 
blood, or lineal ancestor, then the widow shall take two thirds of -the estate, 
and the remainder shall descend to the next of kin. clay ty i Miia, 
 § 11. On the death of any married woman, the husband shall be entitled 
to the same share of her real estate as is herein given to the widow out of the 
estate of the husband ; and the remainder of her realestate shall be distributed 


‘among her descendants and relations, in the same manner as is heretofore 


directed in the case of the intestacy of a married mam, ae 
§ 12. Uf the intestate shall leave no husband, the provision herein made for 
him shall go as the rest of the estate is diredted tobe distributed in the pre- 
ceding clauses. 3 ie : ee re 
§ 13. In all cases of intestacy, the personal estate of the intestate shall be 
distributed in the same manner as real estates are disposed of by this act. 
In perusing these statutes, and the acts, we discover at once the 


bold and liberal impartiality of a free people; doing equal justice to_ 


all their children, male and female. The abolition of the rights of 
primogeniture is one of the first and most essential steps in a republic, 
to make men have a proper idea of their natural equality, and of the 
impartial justice that ought to be administered to the same members 
of the same community. That people who have been and continue to 
be accustomed to consider their eldest son as entitled to rights superior 
to their other children, can. easily be led to believe, that the interests 
of the whole community may, with equal justice, and the same hal- 
lowed propriety, ke consecrated and sacrificed to one individual, 

The second observation that naturally follows the above consideration 


is, that real property is sunk down and reduced to the level.of that of ~ 


personal: and this appears to be the just consequence of the former; 
tor it would have been in vain to have annihilated the rights of primo- 
geniture, and not to have direéted the distribution of the real estate upon 
the same terms and in the same manner as that of the personal, 

A third reflection which suggests itself, and is a corollary deducible 
from the first proposition, is, where the elder son, or any other child, 
has been advanced, in the life-time of the father, ina certain quantity 
of land, that the same shall be brought into hotchpot; but that the im- 
provements made to such land, by such child so advanced, shall not 
be.taken into the computation. ME i BES 

In the 4th place we discover, that a certain part of the wife’s real 
estate, in the whole of which the husband was entitled only toa life estate 
formerly, is vested absolutely in the husband, to the deterioration of her 


co 


* 


descendants and relations: but surely it is just and equitable, that the — 


husband, who perhaps received ao other dowry with her than this lands 
and who has consequently borne all the expence of her maintenance, 
and who probably has improved the saidland very considerably, should 
derive some advantage tof daar sPEnCe and trouble which he’ has in- 
curred by marrying and putting the land in order, for perhaps distant 
relations. It is also to be adyerted to, that this is ouly putting the hus- 
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- band precisely in the same situation which the wife enjoys by this at; 
80 that there is now a reciprocal advantage to be expected by each. 
The fifth material alteration which this act produces, is the distribu- 
tion of real estates; between brothers’ and sisters’ children of the whole 
blood, and brothers and sisters of the half blood: By the law of Eng 
Jand, ‘the line of the half blood did not possess an inheritable quality; 
but that had been remedied by the escheat law which passed in the year 
1787; but postponed such person of the half blood; wntil there was a 


total defe& of the whole blood: the present act having, however, razed _ 


the barrier of distinétion between real and personal estate; and reduced 
them to one common level, without discrimination, as to the distribut- 
able qualities of each, it was natural and just to put persons of the half 
blood.upon a better footing than they had hitherto been, and to consider 
them, in the eye of the law, as well as in that of reason, as entitled to 
some part of that estate of which their mutual parent was in possession: 
There is; sixth; another very great improvement on the old law, and 
Which is extremely advantageous to the widow of a deceased intestate, 
where he leaves no lineal descendant, or ascendant; or brother, or sister, 
-of the whole blood, or their children, or brother or sister of the half 
‘blood ; then; and in such casey the widow shall take two thirds of the 
estate, and the remainder shall deseend to the next of kin. 

The seventh variation which has been introduced is; that lands are 
Made ascendable in the right line; which is direétly contrary to the 
principle which, prevailing here; had been adopted by the British ca- 
non, that land shall rather escheat to the tord than ascend to the grand- 
father: but this is only restoring the old law, which prevailed in the 
time of Hen. ist..for under his refgn the right of succession in the as- 
cending line was restored, though it immediately afterwards fell into 
disuse again under Hen. 2d. for Glanville tells us; hereditas nunquam 
ascendit; and this has remained an invariable maxim in England ever 
since. i ; Sy Se 58 
_ Highthhysafter having adopted the sentiments of equality expressed in 
the above recited emendations, we are not surprised to find; that the 
old method of computing the degrees of kindred should be violated, 
and the one.adopted by the civil law introduced among us. The act 
enacts, § 10. that in reckoning the degrees of kindred, the computation shall 
begin with the intestate, and be continued upfr to the common ancestor, and 
thence down tothe person claiming kindred inclusively, each steh being recs 
honed asone degree. And this is the saode adopted by the Roman law, 
where no inconvenience atall can result from their many claimants, and 
in the same degree of kindred, as uncles and nephews of the deceased : 
for the Roman law having rendered the inheritances partible between 


those of equal degree; they will each have a certain equal portion, 


which precludes all idea of confusion resulting from such a division of 
the property. But the very reverse would be the case with the law of 
England; where only one person:can be called to the inheritance: but 

with uss the nephew is preferred to the uncle. | 
’ Neither’can it, ninthly; escape our observation, that the unjust pre- 
ference hitherto given to the males before females, is totally discoun~ 
‘enanced and abolished; for each and every female will be impartially 
| Oo . . entitled 
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entitled to an equal distributive share, both of the personal and the real 
estate of their intestate parent. In the same manner we cannot but take 
notice of the equality introduced between the males where there are 
only brothers; for, instead of the elder inheriting the whole of the 
landed estate, the act divides it into as many equal partitions as there 
are brothers. \ Likewise, we observe the same principle to.be extended. 
to the more distant collateral inheritors. ee rill 
. The fifth canon of descents, which Blackstone lays down, ts, that, on 
failure of lineal descendants, or issue, of the person last seized, the in 
heritance shall descend to the blood of the first purchaser, subject to 
the three preceding rules he has laid down: but we find, in case that 
‘there is no lineal descendants, the estate shall go to the ascendants, 
and those of the collaterals and half blood, who are mentioned in the 
act; and in case of defect of ‘all these, then to the next of kin. 
This I take to bea total repeal of the principle laid down in Black- 
stone, as mentioned above, which indeed is peculiar to the English and 
Roman laws of descent, both of which are of feodal origin, and which 
probably is the reason of their agreeing. But it was intirely unknown 
among the Jews, Greeks, and Romans, whose laws. looked no far- 
ther than to the person himself who died seized of the estate, and which 
assigned him an heir, without considering by what title he gained it, or, 
from what ancestor he derived it. So that the great and general prin- 
ciple upon whici-the law of collateral inheritances depend in England, 
and which had heretofore been in use here, viz. that, upon failure of 
issue in the last proprietor, the estate shall descend to the blood of the 
first purchaser, or that it shall result back to the heirs of the body of 
that ancestor from whom it really has, or is supposed, by fiction of law, 
to have originally descended, is altogether abolished, = 
I will now proceed to state the several decisions which have been 


and which not, to the present state of our law. 1 Be 

Phe residue—to and amongst the children] An infant im ventre sa mere, 
at the time of the death of the father, was held clearly, by the lord chan- 
cellor, to be entitled to a share by the statute of distribution ; for he is, 
in the eye of the law, a child, and ought to be provided for as well as 
the rest.) MM. 1698. Ball and Smith. 2 Fréem.230.0 6 9 
_ Who shall have any escate by the settlement of the intestate, or shall be ad- 
wanced by the intestate in his life-time] It hath been determined, that small, 
inconsiderable sums, occasionally given to a child, cannot be deemed 
anadvancement or part thereof. “(hus maintenance money, or allow- 
ance made by the father to his son ‘at the university, or in travelling, 
or the like, is not to be taken as any part of his advancement; this 
being only bis education: and it would create charge and uncertainty, 
‘to inquire minutely into such matters. So, putting out a child appren- 
‘tice is no part of his advancement; for it is only procuring the master 
to keep him for seven years instead of the parent. Hlender and Rose, 
at the Rolls, 7.1718. But the father’s buying an office for the son, 
though but at will, as a gentleman pensioner’s place, or a commission 
- in the army, these are advancements pro tanto. Nortoz and Pan M. 


had in the courts of Great-Britain, and then shew which are applicable, 


f 
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x692. By the lords commissioners. Rawlinson and Hutchins. 3 P. 

PF AM 93.755: Mate 3 
.. Also,a provision:made by aszarriage settlement, although it is inthe 
nature of a purchase, yet is such an advancement, as.that.a.child claim- 
ing a distributive share shall first bring the said advancement inte hotch- 
pot. As in the case of Phyney and Phyney, H. 1708. ‘The father,.on 
this son’s: marriage, covenanted, in case of a second marriage, to pay to 
the first son by the first wife £500.. There was a son, and several 
other children of the first marriage. ‘The father of these children died 


Fr erne038si snes . 
lord.chancellor, assisted by Raymond chief justice, and the master of 
the rolls, and Price and Fortescue justices. Mr. Freeman, on his mar- 
lage, entered into articles, in consideration of the said marriage, and 
of £4000. portion, to scttle.an estate.to raise portions .for daughters, in 
case there were no sons; that is to say, if but one daughter the sum of 
e£ 5000. if two or more, then the sum of .£ 6000. equally amongst 
them, to be paid at their respective ages of 18 years, or days of .mar- 
riage, which should.first happen ; and £ 80. a year maintenance in the 


mean time to each daughter. The marriage took effet; and they had _ 


issue one daughter only, and ne son., ‘When the wife dies. — After- 
wards Mr. Freeman married a second wife; and had by her ason and 
a daughter; and died intestate, leaving a personal estate to the amiount 
of £20,000. The daughter by.his first wife, at thattime, was about 
42, years.of age; and some time .after, married the plaintiff, Mr. Ed- 
swards: and they brought their bill, to have an-account of the personal 
.estate of Mr. Freeman, and their distributory share thereof. And the 
only question was, whether this £ 5000. should not belooked.upon to 
beso far anadvancement of the plaintiff, the wife of Mr. Edwards, that 
if she would have .any farther share of her father’s personal estate, 
‘they must bring this £5000. into hotchpot.———For the plaintiffs it 
was argued, that they were entitled to a distributory share, | without 
regard to this £ S000. which was no advancement, either within the 
words or meaning of the act, which intended only an advancement 
of children after they are in being, and when they are about being’ 
married .or-disposed of in the world; but this, if any, was an advance- 
ment long:-before.the plaintiff was born, and when it was wholly-un- 
‘known: and «uncertain. whether there ever would be such a-daughter: 


that it was likewise.contingent and uncertain, after.she was born, whe-’ 


ther she would .ever-be entitled to.this fortune or not; for if she had 
died before 18, or marriage, it would have sunk into the inheritance, 
for the benefit of the heir; and she was but 12 years of age at the time 
of her father’s death, and therefore might have died before she was'en- 
titled to this £ 5000. that the statute must operate, either at the time 
of the father’s death, or within a year after at furthest; but, in this case, 
the plaintiff was not entitled to her £ 5000. either in her father’s life- 
time, or within a year after; and the distribution was not to wait till 
at should appear whether she would attain 18, or be married: that this 


o£ 5009. 
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£ s000. was not a.voluntary provision moving from the father, but ' 
the plaintiff was a purchaser thereof, in consideration of her mother’s y 
portion; and suppose a child had money of his own, and agreed with 
bis father, in consideration thereof, to have a portion from his father, - 
after his death; or if a collateral relation had purchased such a portion 
from the father for his child, certainly this would not be an advance- 
ment; and the intent of the statute was, to make them” all:equal out 
of the father’s personal estate, not out of what was purchased for them 4 
by others, or by the mother, as in this case.--On the other side, it was 
argued: for the defendants, that the £ sooo. thus provided for by the 
settlement, was an advancement within the meaning of the statute; — 
which appears throughout to intend and preserve an equality between 

the children; that the statute makes no distin€tion, whether it was a 
voluntary provision of the father, or arose from the contract of the 
parties; and a child provided for either way, is provided for; and it 

is not like the cases put, where a child, either with his own ora rela> 

tion’s money, purchases an estate, or a sum: of money from the father, 

but adirect sale, asmuchias it would have been to any stranger: that 

this portion, though not payable till after the father’s death, was, never 
theless, a provision for her by him, in his life-time, as the act speaks; 

as the principal part of it, to wit, the security, was executed by him, 

in his life-time; and as he was not at liberty to controul it; and sup 

pose he had given such a portion payable-at his death, this would cer- 

tainly have been a good provision within the statute; and here the por- 

tion is payable as soon as possibly it can be wanted, namely, at 18, or 
martiage, and a maintenance of £ 80. a.year in the mean time; and 
though it is true, that a portion out of lands sinks in the inheritance, if the 


party dies before it becomes payable, which, if it were a personalestate, it. 


would pot, yet that is not material here, simce the statute makes no 
distinétion whether the portion is payable out of the real or personal _ 


estate: that ifva bill had been brought immediately after the father’s 
death for a distribution, there could be no inconvenience in setting 
apart a sum to answer the contingency, when it should happen, no e 
more than in the case of debts, which is every day done; and:there We 
are some whose estates are not got in till several years aftertheir deaths; = 
and a distribution may very properly be made thereof from time to = 
time, as they comein. And the court were all clear of opinion, that. 
this was an advancement by the father im his life-time, within the mean~ 
ing of the statute, though contingent and future, so that she could not 


have that and her distributory share likewise.“ And the master of the i 
rolls said, that the civil law made no difference between evealiand 
personal estate, but only moveable and immoveable; and the words of } 


the act, which speak of a provision made by the father in his life-time, 
are very proper to distinguish between that anda provision made by. 
his will. And the chief justice said, suppose the father had left but 
£ 2000. personal estate, it would be extremely. hard that the eldest | 
daughter should have her if sooo. anda sharevof the £2000, also. 
And the lord chancellor said, he thought any settlement im or out of 
lands, either by annuity, rent, or portion, would:be a provision within” 
the statute; and that such prevision might be valued and Bs a 
a Naa ae 8 a as rie eee 
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the collatio bonorum, if they think it worth their while; thatthe £5000. 
whether called contingent or not,.is,an interest, and such a one as 
would happen within a reasonable time, to wit, six or seven years aiter 
the father’s death; that, the distribution must be made as the estate 
stands at the father’s death, and the parties are to give bond to refund, 
if debts afterwards appear; and future debts due to the intestate must 
be distributed as they can ‘be got. in; that here the. contingency 
has happened, and she is now at liberty to say, whether she will stick 
to that provision, or bring it into the computation of collatio bonorum, 4 
in order to have an equal share with the rest. .Butas tothe £80. a | 
year maintenance, that is not to be brought in, being only for the i 
education and maintenance of the daughter, which the parents. were 
best judges'of —And accordingly the decree was pronounced. 1 ddr. 
Eq. Cas. 249. > Ue ie 
So, in the case of Lloyd and Twitsham, H. 1715; the lord chancel- Bayi 3 
lor Cowper was of opinion, that the word /ortion in the statute, with ; | 
respect to younger children, includes an estate in /and as well as in 

money; and that this land, in the computation of the estate to be dis- 
tributed, is to be added to, and computed with the other parts of it: ‘es: 
but with respeét to the eldest son, whatever land came to him from his | 
- father, by descent, orotherwise, he is to have his share, without any 
consideration of the value of such land. Viner. Executors. [Z. 10.] 3, 
_ So, if the father settles a reat out of his lands upon a younger child ; 


this isan advancement. 22. iil. 441. ‘ bs 
Likewise, if the father, by deed, settles an aanuity upon a child, to 1 
commence after his death; this is an advancement pro tanto: and, by iM, 


‘the same reason, a reversion, setticd on a child, as-it may be valued,. is 
an advancementalso. 2 P. Will. 442. 
But whatever a child receives out of the mot/er’s estate, it is said, shall 
prin: brought into hotchpot. Asin the case of Holt and Frederick, T. 
1726. A man marricd, and had three children, two sons anda daugh- 
ter. His wife survived him; and having, out of her own estate, given Ri 8 
£ 1000: to her daughter in marriage, died intestate, leaving those three : 
children. . The question was, whether the daughter, who had received 
this £ 1000. ought to bring it into hotchpot, before she should.receive 


any further share of her mother’s personal estate. . The lord chancellor . 
King said, it weighed with him, that the act of distribution was eround- - 
ed upon the custom of London, which never affeéted a widow's per- GN 
sonal estate; and that the a€t seems to include those within the clause a 
of hotchpot, who are capable of having a wife as well as children, a 


which must be husband’s only... And so, in this case, (though with- 
out much debate) his lordship ruled, that the daughter should not bring 
the £1000. which she had received in her mother’s life-time, into . 


hotchpot.” 2 Pee 35052 ae8 ‘a | 
The principle of advancement is very clearly laid down in the 14.§. . 
‘of the Pus. Ads, No. 1602, where itis declared, that nothing therein 7 
contained shall be construed td give any child or issue, (or his or. her le- i 
gal representatives) of the intestate, a share of his or her ancestor’s 4 
estate, where such child shall) have been advanced by the intestate, in 3 | 
_ his hfe-time, by portions equal to that of the other children. . But, in f 
re : CASE A } - 
, 
‘ ) 
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‘pot, either altogether, or those descended from the same stock amongst 
“themselves respectively, may, upon the like grounds, be matter of 
doubt. But it seemeth that this case is farther off from the rule than 
‘the former: for/here they do not take by representation, but each in 
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case any child, or issue of any child, who shall have been so advanced, 


‘shall’not have received a portion equal to the share which will be due 


to the other children, (the value of which portion being estimated at 


the death of the ancestor, but so as that neither the improvements of 


the real estate by each child, nor the increase of the personal property, 
shall be taken into computation) then so much of the'estate of the in- 
testate shall be distributed to such child or issue, as shall. make the 
estate of all the children to be equal. By which we also ebserve, that 
any advancement toa child out of the enother’s estate, is thereby also 
directed to be brought into hotchpot. | A Eres 

And if a child, who has recetved any advancement from his father, 
shail die in his father’s life-time, leaving children, such children shall 
not be admitted to: their father’s distributive share, without bringing 


TH 


their father’s advancement into hotchpot: asin the case of Prowd and 


Turner, M. 1729. A father had several children, «and in his life-time | 
advanced in part one of them. The child thus advanced in part, died 
in his father’s life-time, leaving issue. Afterwards the father diedin- 
testate, possessed of a considerable personal estate. It was ruled, that 
the issue of the dead child must bring into hotchpot what their father re- 
ceived in part of advancement, as he, if living, must have'done; in 
regard the issue stands in the place and stead of the father, claims under 
him, and cannot be ina better condition than the father, if living, | 
would have bees, and had claimed his distributive share. 2 P. Will. 
560. ‘3 oS o\, & distended cael Riana ara 
And the reason is, because such children do not take in their own 
right, but as representing their father deceased. And this doétrine is 
confirmed by the last recited clause of our aét of assembly. 2 he 


aS ae 


And so extremely jealous are we in this state, of the just and equal 


rights of children, that our acts direéts, that if any child should die in 


the life-time of the father or mother, leaving issue, any legacy given im 
the last will of such father or mother, ‘shall go to such issue, unless 
such deceased child was equally portioned with the other children by | 
the father or mother when living. “Pw. Ads, No. 1582, §9. 9 
But whether those grand-children, having been advanced, some 
‘more, some less, by their father, in his life-time, shall bring their several 
advancements into hotchpot one with the other, before they shall dis- 
tribute their deceased father’s share of their grand-father’s personal 
estate, doth not appear to"have been determined. If their father also 
died intestate, then it seemeth, that they shall be required to bring in 
hotchpot; for, in such case, they take, not from their grand-father, but 
from their father: and this brings it within the general rule aforegoing. 
But where there are only grand-children, their fathers or mothers 
respectively having died’in the life-time of their grand-father; in such 
case they take in their own right, and not by representation of their 
father or mother deceased. Whether these also shall bring into hotch- 


his own right. And the statute doth not seem to require that the col- 
i latio 


\ 
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latio banorum shall extend further than to children, \or the refresenta- 
tives of such children. 

~A doubt likewise may arise, and the solute thereat will be the 
same, where-a grand child hath received some advancement, not from 
his father, but fron his grand- father, whether or no such grand- child 
shall bring his said advaacement into hotchpat. with the brothers and 
sisters of his father deceased... "Fhe grand-child,. in this case, taketh 
not in his own right, but as representative of his father; and there- 
fore, as it seemeth, should not bring his own portion, but only his. 
father’s portion, into hotchpot... But concerning these points. no adju- 
dication hath occurred. 

By portion not equal to the share shied would be due to the other childy én} As 
child partly advanced shall bring in its advancement only amongst the 
other children; but the wife shall have no advantage of it. A. 1701~ 
Ward and Lant. Prec. Cha. 182,. 184. 

To every of the next of kindred to the intestate who are in equal deg ee} 
Here it is very material to inquire,. who are these next of kindred in equal 
degree. For the perfect understanding whereof, it is to be observed; 
that kindred are distinguished either by the ai line, or by the raiee 
teral: the right line is of parents and children,, computing by ascendants 
and deseenebent > the collateral line is between brothers and sisters, and 
the rest of the kindred among themselves. 4y/. Par. 327. ; 

And forasmuch as proximity between two persons proceeds-either 
from this, that they are descended one from the other (which makes the 
connexion between ascendants and descendants,) or from their being 
both descended of one and the same person (which makes that of col- 
laterals ;) we judge therefore of the proximity between two persoas,. by 
the number of generations which make both the one and the other of 

_the said connexions. . And these generations are called degrees, by 
which we step from one person to another, in order to make the com- 
putation of their kindred, in the manner hereafter explained. 1 Srra. 
Dom. 631. 

' Those ay the right line are reckoned upwards, as parents; or down- 
- wards, as children; those of the. collateral line are reckoned ex trans- 
verso, or side-ways, as brothers and sisters, uncles and aunts, and such 
as are born from them. Ay/. Par. 32,7. ‘eh 

And there is no difference between the civ ‘and canon law in the 
ascending and descending line; but every generation, whether ascend- 
ing or descending, constitutes a different degree: thus the father of John 
isrelated tohim in. the first degree, and so likewise is his son; his grand- 
father and grand-son in the second; his great-grand- father and -great- 
grand-son i in the third. This is the only natural way of reckoning the 
degrees in the direct line, and therefore universally obtains, as wel a in 
the civil and LAND, a8 in the common law, Blackst. Descents. 8. 

But there is a. difference in reckoning the collateral tine. Thus, if 
we would know in what degree of collateral kindred two persons stand 
according to the civi] Jaw, we must begin our reckoning from the one 
of them, by ascending to the person from whom both are branched, 

and then, by descending to the other to whom we do count, and it will 


iv sp in what degree they are; For example, in Broctiehe and sisters 
sons; 
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person claiming kindred inclusively, each step being reckoned as one degree: 
§ 10, Ne: 1603, Pub. Ads. ee bya ort 


In short, aS mas mon stocl 
hath, from which collateral kinsmen may be derived. Id. 10, ag 


The mannér of calculating the degrees may perhaps be better appre- 
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_ And here it is evident, that the degrees in the descending and ascend- 
mg lines are the same. ‘Thus the son is in the first degree, the grand- 
son in the second, and the great-grand-son in the third, in the descends 
img line. So the father is in the first degree, the grand-father in the 
second, and the great-grand-father in the third, and so on; in the as- 
cending line. 


_ But in the collateral line the calculation is different; for the cousin= | 


german is in the fourth degree. For, by the civil law, we ascend first 
to the father, which is one degree; from him to the common ancestors 
the grand-father, which is the second degree; from the grand-father 
we descend to the uncle, which is the third degree; and from the un- 


cle to the cousin-german, which is the fourth degree. So, in reckon=." 


ing to the son of the nephew, or brother’s grand-son: By the civil 
law, we ascend to the father, which is one degree; from the father we 
descend to the brother, which is the second degree; from the brother 
to the nephew, which is the third degree; and from the nephew to the 
son of the nephew, which is the fourth degree; ) . 

The reason of the different methods of computing the degrees of 
consanguinity in the collateral line, between the civil law on the one 
hand, and the canon law on the other, seemeth to be this: The civil 
law regards consanguinicy principally with respe€ to successions, and 
therein very naturally considers only the person deceased, to whom 
the relation 1s claimed; it therefore counts the degrees of kindred ac 
cording to the number of persons through whom the claim must be 
derived from him, and makes not only the son of his nephew, but 
also his cousin-german, to be both related to him in the fourth degree, 

because there are three persons between him and each of them: The 
canon law regards consanguinity principally with a view to prevent 
incestuous marriages; between those who have a large portion of the 
same blood running in their respective veins; and therefore looks up 
to the author of that blood, er the common ancestor, reckoning the 
degrees from him: so that the son of the nephew is related in the third 
canonical degree to the person proposed, and the cousin-german ia 
the second; the former being distant three egrees from the common 
ancestor, and therefore deriving only one fourth of his blood from the 
‘same fountain with the person proposed; the latter, and also the person 
Bo rosed, being each of them distant only two degrees fiom the com- 
mon ancestor, and therefore having one half of each of their bloods 
the same. Blackst. Desc. 41, 42. 
For, persons descended from one common ancestor, in the first de- 


eree, have the whole blood of their said common Ancestor; in the’ 


second degree, they have but half the blood of the said common an- 
cestor; in the third degree, they have but half of that half, that is, one 
fourth; in the fourth degree, only half of that fourth, that is, ome 

eighth; in the fifth degree, one sixteenth; and so on in infinitum. 
The common law regards consanguinity principally with respect 
to descents; and having therein the same object. in view as the civil, 
it May seem as if it ought to proceed according to the civil compu- 
tation. But as it also respects the purchasing ancestor, from whom 
the estate was derived, it therein resembles the canon law, and therefore 
5 P p counts 
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countsits degrees in the same manner. Indeed, the designation of person, 
in seeking tor the next of kin, will come to exactly the same end (though 
the degrees will be differently numbered) which ever method of com- 
putation we suppose the law of England to use; since the right of re- 
presentation in the descent of real estates (of the father by the son, 
and so on) is allowed to prevail in infinitum. This allowance was ab-- 
solutely necessary, else there would have frequently been many claim- 
ants in exaétly the same degrees of kindred, as (for instance} uncles: 
and nephews of the deceased; which multiplicity, though no incon- 
venience in the Roman law of partible inheritances, yet would have 
been productive of endless confusion, where the right of sole succes~ 
sion, as with us, is established. ‘The issue or descendants therefore of 
the brother of John, are all of them in the first degree of kindred, 
with respect to inheritances, as their father when living was; those of 
his uncle in the second, and so on; and are called to the succession in 
right of such their representative proximity. : Ree 


a é 


The right of representation being thus established, the rule with 
regard to the descent of real estates amounts to this; that, on failure of 
issue of the person last seized, the inheritance shall descend to the issue 
of his next immediate ancestor. Thus, if John dies without issue, 
his estate shall descend to his brother, who 1s lineally descended from 
his next immediate ancestor, their father. On failure of brethren, or 
sisters, and their issue, it shall descend to the uncle of John, the lineal 
descendant of their common ancestor, the grand-father; and so on. 
Black. Ubid. — | Son 

But this representation, in infinitum, amongst collaterals, is net ad- 
mitted in the succession to personal estate, the same being restrained 
and limited by the statute, (as will appear afterwards.) sae 

Tn the case of Wingate and Fitch, M. 21 Fa. Administration upon 
the statute of Hen. 8. was granted to the ‘brother of the half blood. 
The brother of the whole blood appealed to the delegates, alledging, 
that he was nearer of kin by the ecclesiastical law; and the delegates’ 
inclining to repeal the administration, and to grant it to the brother of — 
the whole blood, a prohibition was granted to try the matter there-— 
upon by the common law: for this being ordained by statute, it was 
said, that it ought to be interpreted according to the common law. 2 
Roll’s: Abr. 303% Ree ae 2 tee a 

And in the case of BlackBorough and Davis, E.13 W. Holt chief jus- 
tice said, that the construction of the statute of distribution; on the 
proximity of degrees, must be according to the common law. ¥2 
Mod. 616. | : Seay 

But the more modern cases seem to suppose, that the said statute, 
being made in an ecclesiastical matter, shall be construed according to. 
the rules of the civil law. And I suppose, that as we have adopted — 
the principle of descents laid down in the civil law, that the calcula- 
tion of proximity of degrees must, in future, be made according to ~ 
the construction of the civilians. Soh 

Upon which account the learned Dr. Harris observes, that the three’ 
first chapters’of the 118th Novel of Justinian deserve the reader’s 
attentive consideration; not only because they contain the latest policy 


‘ 
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of the civil law, in regard to the disposition of intestates’ estates, but 
because they are the foundation of our statute law in this respect.* 
And they are still (he says) almost of continual use, by being the gene- 
ral guide of the courts in England, which hold cognizance of distribu- 
tions, in all these cases concerning which eur own laws have, been 
either Silent, or not sufficiently express. Harr. Fustin. ad fineni 
And therefore it is adjudged requisite to insert the said three chap- 
ters here at length, and in the progress, to observe what alterations 
have been made by the statute aforesaid, and by the other laws of this 
realm, and how far the said Novel, with respect to this matter, seemeth ; 
to be still a rule and direction. ae \ 
4 


CHAPTER I. Of the Succeffion of Defcendants. 


* IF a person dieth intestate, leaving a descendant of either sex, or | 
& of whatsoever degree; such descendant is to be preferred to all as- f 
«¢ cendants and collaterals. And if any of the descendants of the de- 
“‘ ceased should die, leaving sons, or daughters, or other descendants, 
46 they shall succeed in the place of their parent, and shall be entitled 
“¢ to the same share of the intestate’s estate, which their parent would 
“ have had if such parent had lived. And this kind of succession is 
‘ termed a succession stirfes; for, in the succession of descendants, 
« we allow no priority of degree, but admit the grand-children of any ) 
¢¢ person, by a deceased son or daughter, to be called to inherit that per- B: 
son, together with his sons or daughters, without making any dis- i 
«¢ tinétion between males and females, or the descendants of males and é 
s females.” | 
And what the civil law distributes in this manner amongst the chil- 
dren and other descendants, the statute clearly enough apportioneth 
amongst them, taking in together with them the wife of the deceased, 
where there is a wife surviving. And herein the civil) canon, com- iy 
mon, and statute laws do all agree, in giving this preference to de~ 
scendants, exclusive of all ascendants and collaterals. 
Only with respect to grand~children, these by the civillaw, even when 
alone, although they descend from various stocks, and are unequal in 
their numbers, will take the estate of their deceased grand-father fer 
stinpes, and not fercapita: as suppose a man should die, leaving grand- 
children by three different sons, already dead, to wit, three by one son, ’ 
six by another, and twelve by another; each of these classes of grand- 
children would take a third of the estate, without any regard to the in- 
., equality of the numbers in each class. But as to this point, in Eng- 
-Jand, the courts in which distributions are cognizable, will order the 
division of an estate in such case to be made fer capita; and this, partly 
from a motive of equity, and partly from a consideration of the intent 
of the statute, which directs an equal and just distribution : and when . 
the aét mentions representation, it must be understood to refer to it in ; 
_those cases only where representation is necessary to prevent exclusion, ‘ 
4 ‘7 but te 
# Vide Holt’s Cafes, p. 259+ Peere Williams’s Rep. pe 27. Prete in Chan. 
p+ 593+ and Raymond’s Reps ps 4956 
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but not to refer to it in those cases where all the claimants are in equal ' 


degree, and therefore can take each in hisown right. Harr. Fust. ibid. 
Here we observe, that the language made use of in the a¢t of as- 
sembly is such as is laid down by the civil law; for it enacts, that the 
iineal descendants of the intestate shall represent their respective pa- 
rents, and be entitled to receive and divide, equally among them, the 
shares to whichtheir parents would respectively have been entitled, had 
they survived the ancestor. § 3. No. 1602, Pub. Adds. 


And if, j in the case of the succession of a father, who leaves: sbehieid ; 


him one or more children, his widow should happen to be big with 
child, the child in the mother’s womb would be reckoned among the 
children of the deceased. And if the other children should proceed 
to a partition of the estate, it would be necessary. to lay aside one share 


for the child that is to be born, and to name a curator to it, who may 


take care of its interest; unless they should think it more convenient 
to delay the partition until the birth of the child, either by reason of 
the uncertainty whether the child will be born live or not, or because 
it may happen that there may be more children than one of this bigth. 

1 S¢r ah. Dom. 024. 


But this provision is rendered more effectual by the statute sforewdl a 


which requires that no distribution shall be made till after the | expitras 
tion of one year from the intestate’s death, within which time such 
child or childr en will be born. 


CHAPTER Lhk: SOF aie Sueceffion of Afcendants. : 


«¢ WHEN the deceased leaves no descendants, ifa father or mother, 


“or other ascendant survive him, we decree, that they shall be pre- 
“¢ ferred to all collateral relations; except brothers or sisters, as shall 
“‘ be hereafter more particularly declared. And if divers ascendants. 
“‘ are living, we prefer those who are in the nearest degree, whether 


* they are male or female, paternal or maternal. And when several as- 


“ cendants concur in he same degree, the inheritance of the deceased 


+‘ must be so divided, that the ascendants, on the part of the father, 


«¢ may receive one half, and the ascendants, on the part of the mother, — 
“the other half, ‘without regard to the number of persons on either 


“ oe But, +f the deceased leaves brothers or sisters of the whole 


blood, together with ascendants, these collaterals of the deceased shall 


ff ae called with the nearest ascendants; and, although the surviving 
* parents are a father and mother, the inheei we must be so divided 
¢¢ according to the number of persons, that each of the ascendants, and 
¢* each of the brothers and sister Ss, may have an equal portion.” ~ 
[fa father or mother] By the jaw Of England, when a child ieth 
intestate, leaving a Sather, the father.is solely entitled to the whole per- 
sonal estate of the intestate, exclusive of all others; and anciently, that 


is, in the reign of king Henry the first, a surviving father, or mother, 


could have taken even the real estate of their deceased child. But this 


law of succession was altered soon afterwards; for we find by Glan- 


wille, that in the time of king Henry the second, a iain or mother 


i | could 


a 
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could not have taken the real estate of their deceased children, the in- 
heritance being then carried over to the collateral iine. And it hath 
ever since been held, as an inviolable maxim, that an mbheritance can- 
not ascend. But this alteration in the law, made since the reign of 
king Henry the first, did not extend to personal estate; so that before 
the statute of the *1 Fa.2.c. 17. if achild had died intestate, witnout 
a wife, child, or father, the other would have been entitled to the whole 
personal estate; but, by that statute, every brother and sister, anc their 
representatives, shall have an equal share with her. Harr. Fust. ibid. 
And this statute, we may observe, is totally repealed, and rendered 
nulland void by the gth § of the act of assembly, No. 1602, which di- 
rects, 7 case there is no widow, that the provision made for her shall go as 
the rest of the intestate’s estaie 1s directed to be distributed in the respective 
clauses in which the widow is provided for. In this case, then, where 
there is a mother and brothers and sisters of the deceased, the whole 
estate would go to the mother, if there was a father alive; and the bro- 
thers and sisters would not be entitled to any part of the inheritance. 
For § 4. of the same act recites, that if the intestate shall not leave a child 


or other lineal descendant, but shall leave a widow and a father, or mo- 
ther, the widow shall be entitled to one motety of the estate, and the father, 


or, if he be dead, the mother shall be entitled to the other moiety. Here 
we see a moiety vested in the mother, in case there are no children 


and no father; and by the former clause, the other moiety becomes 


absolutely vested in her, if no widow, children or father survive the 


- intestate. 


Or other ascendant] Here it is manifest by the civil law, that as- 
cendants, of whatever degree, shall be preferred before all collaterals, 
(except in the-case of brothers and sisters as aforesaid). But by Holt 
chief justice, in the case of Blackborough and Davis, it was holden, that 
this is altered by the statute; which prefers the next of kin, though col- 
laterals, before one, though lineal, that is more remote. 1 P. Will. 51. 

In the said case of Blackborough and Davis, E.13.W. Admi- 
nistration being granted to the grand-mother, the aunt moved for a 
mandamus to-have it granted to her, urging, that the first administra- 
tion was void, she being nearer in degree. But by Holt chief justice: 
In such case it is not void, but only voidable; and it is a matter pro- 
perly contestible in the spiritual court. And if they are in equal degree, 


the spiritual court hath eleétion. And the grand-mother is as near as 


the aunt, because the descent to either would be a mediate descent, the 
medium of which is the father. But the court thought the advantage 
on the grand-mother’s side, in this respect, that she stands in the right 
line. Afterwards the aunt moved for a mandamus to have distribution, 
being in equal degree. On the contrary, it was argued, that she was 
not entitled to it, being not so near as the grand-mother; for the grand- 
mother stands in the place of the mother, and is in the second degree 
to the intestate; the aunts are the daughters of the grand-mother, and 
the daughters cannot be in equal degree with their mother. And by 
Holt chief justice: no mandamus ought to be in this case. And he 


said, as by the common law, father and mother were nearer than pies 
. ther 


* In force here. 


Haim 
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ther and sister, so grand-father and grand-mother are nearer than uncle 
and aunt. And the grand-mother, in this case, is the root of the kin- 
dred, whereas the aunt is only a branch. 1 Sale. 38, 351. Prec. Cha, 
527. 12 Mod. 623. 1 P. Will. st. L. Raym. 684. anes 
So, in the cause of Woodroffeand Wickworth, in the court of chancery, 
T. 1719; it was clearly agreed, that if one dies intestate, leaving a 
grand-mother, and uncles, and aunts, the grand-mother is entitled to 
the personal estate, in exclusion of the unclesandaunts. Prec. Cha. 527. 
But our aét of assembly differs with the above recited Novel in this 
respect; for, although it prefers fathers and mothers altogether to the 
collateral line with the Novel, yet brothers and sisters are preferred to 
ascendants of a higher degree (and not put upon the same footing as 
in the Novel) than that of fathers and mothers; for, if the intestate shall 
not leave a lineal descendant, father or mother, but shall leave a widow, 


and brothers and sisters, or brother or sister, of the whole blood, the widow — 


shall be entitled to one moiety of the estate, aud the brothers and sisters, or 
brother and sister, to the other moiety as tenants in common, § 5, No. 1602, 
Pao Ads” : | na ot 
Uf divers ascendants are living, we prefer those who are in the nearest de~ 
gree, whether they are male or female, paternal or maternal| And con- 
formable hereunto are the words of the statute, and in such case the 
distribution shall be made amongst the next of kindred who are in 
equal degree. So, in the case of Moor and Barkham, May 13, 1723, 
where the next of kindred to the intestate were a grand-father by the 
father’s side, and a grand-mother by the mother’s side; it was de- 
creed, that they shall take in equal moieties, as being in equal degree; 
for though the grand-father by the father’s side, may, in some re- 
speéts, be more worthy of blood, (as in case of the descent of lands) 
yet, in this respeét, dignity of blood is not material. 1 P. Will. 53. 
And to the same purport is the 7th § of the aét above recited, which 
enatts, that if the intestate shall leave no lineal descendant, father, mother, 
Brother, or sister of the whole blood, or their children, or brother or sister of 
the half blood, then the widow shall take one moiety, and the lineal ancestor 
or ancestors, if any there be, the other moiety. No. 1602, Pub. Ads. By 
which | suppose the preference is intended to be given to those ascend- 
ants who are in the nearest and in equal degree of kindred tothe 
deceased intestate, and equally to be distributed, 
And when several-ascendants concur in the same degree, the inheritance 
of the deceaséd must be so divided, that the ascendants on the pat f the 
father may receive one half, and the ascendants on the part of the mother the 
other half, without regard to the number of persons on either side] By the 
custom of France (Mr. Domat tells us), in pursuance of the rule faterna 
paternis, materna maternis, the remotest ascendants are preferred to 


those that are nearer, with respeét to the goods descended from their _ 


stock. | And this, he says, seemeth to be more equitable and natural; 
and there seemeth even to be something of a hardship in the contrary 
rule. 1 Sirah. Dom. 639. i RO 
And in respe& of the descent of lands in England, the rule holdeth, 
that lands which came by the father shall descend to the heirs on, the 


part of the father, and the lands which came by the mother shall descend 
to 


“ 
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to the heirs on the part of the mother. But with respeét to the distri- 
bution of personal estate, the statute requires an equal distribution 
amongst all such ascendants as are in equal degree. 


CHAPTER IIL. Of the Succefion of Collaterals. 


_ FF a person leaves neither descendants nor ascendants at the time 
“ of hisdeath, we first call his brothers and sisters of the whole blood, 
** whom we have also called to inherit with the fathers of deceased per- 
** sons. And when there are no brothers of the whole blood with the 
** deceased, we call those who are either by the same father only, or 
“ by the same mother. And if the deceased leaves brothers, and also 
‘¢ nephews by a deceased brother or sister; those nephews shall be called 
* to succeed with their uncles and aunts of the whole blood to the de- 
“ceased: but however numerous those nephews are, they shall be 
** entitled only to that share which their parent would have taken, if 
“alive. Frem whence it follows, that if a man dies, and is survived 
** by the children of a deceased brother of the whole blood, and also 
‘“¢ by brothers of the half blood, then his nephews (that is, the children 
‘‘ of his brother by the whole blood) are to be preferred to their uncles 


“and aunts; for although such nephews are themselves in the third. 


“ degree, yet they are preferred, as their parent would have been if 
“ living. Andon the contrary, if a man dies, and is survived by a 
“ brother of the whole blood, and by children of a brother of the half 
“‘ blood deceased, these nephews are excluded, as their father would 
«have been, if he had lived. But among collaterals, we allow the 
“ privilege of representation to the sons and daughters of brothers and 
“¢ sisters, and no farther; and wegrant it only to brothers’ and sisters” 
s¢ children, when they concur with their uncles or aunts, paternal or 
«¢ maternal: for when descendants are called to inherit, we by no means 
st permit the children of a deceased brother or sister to share in the 
*¢ succession; although the father or mother was of the whole blood with 
«“ the deceased brother. But we have so far allowed the right of repre- 
“¢ sentation to brothers’ and sisters’ children, that being only in the third 
“¢ degree, they are called to inherit with those who are in the second: 
« And this isevident, because brother’s and sister’s children are preferred 
‘6 to the uncles and aunts of the deceased, paternal as well as maternal ; 
- although they are all in the third degree of cognation.—But if a de- 
ceased person leaves neither brothers nor sisters, nor brothers’ nor 
é sisters’ children, we then call all the other collaterals, according to the 
« prerogative of their respective degrees, preferring the nearer to the 
«“ more remote: and if several are found in the same degree, the 
6 inheritance must be divided according to the number of persons. 
« And this manner of dividing an inheritance is called a division 77 
“ capita.” Harr. Justin. ibid. te 
Of the whvle blood} We must here observe, in relation to the distinc- 
tion between the whole blood and the half blood, that the law of Exg- 
Jand is different in this particular, according as the succession regards 
lands of inheritance, or personal estate. In the case of s siailiatai 
bins the 
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the whole blood is always preferred, and the half blood is no blood 
inheritable by descent. — In succession to personal estate, the law hath 
been more uncertain; inasmuch as the statute takes no notice of this 
distinétion between the whole blood and the half blood, but directs the 
distribution to be made amongst the next of kindred in equal degree 
to the intestate. But being certain, that brothers and sisters of the half 


blood are in the same degree with brothers and sisters of the whole ~ 


blood, it hath been the general opinion, that, according to the said 
statute, brothers and sisters of the half blood are entitled to an equak 
share of the intestate’s estate, with the brothers and sisters of the whole 
blood; although there are several precedents of judgments given, since 
the statute, allowing the half blood to have but an half share. But the 
law, in this particular, is now become fixed and certain, ever since the 
decree of the house of lords, in the case of Watts and Crooke, upon an 


appeal from a decree in chancery, which had been given in favour of ~ 


the half blood, and which was athirmed by the house of lords: 1 Sérah: 
Domat. 658. ! 4 le : ee ae 

Our law is not quite so general as the civil law comprized in the 
above recited Novel, (which speaks of ascendants in general terms) but. 
it confines the preference to fathers and mothers. If the intestate shall 
not leave a lineal descendant, father or mother, but shall leave a widow, and 
brothers and sisters, or brother or sister of the whole blood, the widow, shall be 
entitled to one moiety of the estate, and the brothers and sisters, or brother or 
sister, to the other moiety, as tenants in common. § 5, No. 1602, Pub, Ags. 
By which we may also take notice, that the halt biood, which is in Eng- 
land entitled in this case to take in equal portions with the whole blood, 
when personal property is to be distributed, is here deprived of that 
right, if the words ‘ of the whole blood” are to be understood after the 
ad mention of * brothers and sisters, or brother or sister,” as I suppose 
they are, since the clause seems to be confined to distribution between 


the widow and children of the whole blood, as those of the half blood 


are particularly mentioned in the sueceeding clause, where their rank 
of inheritance is especially assigned them. But if this clause should be 
construed by the courts to exclude the half blood from distribution of 
the personal estate, which they were formerly entitled to, they have a 
considerable measure of justice extended to them, in permitting them 
to participate in the division of the real estate in the next section of the. 
aét; for it ordains, that if the intestate shall leave no lineal descendant, 
father, mother, brother or, sister of the whole blood, but shall leave @ widow, 
and a brother or sister of the half blood, and a child or children of a brother 
or sister of the whele blood, the widow shall take one moiety of the estate, and 
the other motety shall be equally divided between the brothers and sisters of 
the half blood, and the childven of the brothers and sisters of the whole 
blood; the children of every deceased brother and sister of the whole blood 


taking among them a share, equal to the share of @ brother or sister of the 


half blood. But if there be no brother or sister of the half blood, thena . ~~ 


moiety. of the estate shall descend to the child or children of the deceased 
brother or sister. And if there be no child of a deceased. brother or sister 
of the whole blood, then the said moiety shall descend to the brothers and sis~ 


ters of the half blood. § 6, No. 1692, Pub, Acts. “i 
BO) This 


a 
4 4 


AS 
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.. This shall likewise extend to a posthumous brother of the half blood. 
For lord Hardwicke said, he could not distinguish this from the case 
of a child iz ventre sa mere. If indeed it were to go to children, born 
at any distance of time, so as to cause an inconvenience, by suspend. 
ing the distribution, or to cause a taking back again, it might be an 
objection: But that cannot happen, because the child must be in re- 
rum natura at the death of the intestate brother, whose estate is in 
question; but, at the utmost, it cannot be carried beyond the year, in 
which a distribution is to be made. Burnet and Man. Nov. 16, 1748. 
Vee\ EGE 0 ee ay : 

But, by the escheat law, it is enacted, that nothing in that aé shall be 

construed to vest in the state the property of which any person died 
possessed, interested in, or entitled to, where such person has left any 
relation of the half blood, but the same shall be, and is hereby vested 
in such person of the half blood: and where lands have come by des 
scent or purchase to a female; and such lands have passed; or may 
hereafter; by occupancy, pass to the husband and his descendants, or 
others claiming under him or them, in default of heirs on the side of 
such female, tiey shall not be subject to the operation of this law. No. 
1490, §14, Pus. Ags. 
_ If the deceased leaves brothers, and also nephews] In the case of 
Wealshand Walsh, M. 1695. A man had three brothers; one of them 
died, leaving three children; another died, leaving two; and the third 
died, leaving five children; after which he himself died intestate. It 
was resolved, that distribution should be fer capita, and not fer 
stirpes; and that all the children should have equal; because none of 
them take by way of representation, but all as next of kindred in equal 
degree. Prec. Cha. 54. 3 

The a¢t of assembly declares, that the children of a deceased brother. 
or sister shall take among them respectively, the share which their 
respective ancestors would have been entitled to had they survived the 
intestate. §.5. 

. So, in the case of Yanson and Bury, H. 1723. Lord chief baron 
Bury had several brothers and sisters, some of the half, and some of 
the whole blood, who all died in his life-time, all leaving several chil- 
dren. And now, upon a bill exhibited for the distribution of his 
estate, it was decreed by the whole court of exchequer, that the distri- 
bution should be fer capita, and not fer stirpes; tor now they do not 
take by representation, but as next of kin to the intestate. But if one 
of the brothers or sisters of the chief baron had survived him, the chil- 
dren of the rest must have taken only by representation, that is to say, 
fer stirpes. And the case in this court, between Wall and Theedham, 
was cited, which was on June 28,1711. Doétor Wall, the intestate, 
had two sisters ; Susanna, of the half blood, who left Samuel; Eliza- 
beth, of the whole blood, who left John, Mary, and Dorothy. Both 
the sisters died in the life-time of Doctor Wall. His wife, as admi- 
nistratrix, preferred a bill for direction in the distribution ; and the 
court decreed one moiety of the intestate’s estate to the wife ; and the 
other moiety to be divided into four parts, one part for the issue of 
i Q.g Susanna, 


* 


vy 
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Susanna, and three for the issue of Elizabeth. And no distinétion was 
rade between the whole and the half blood. Buz. 159. °° 
“And so much for the 118th Novel of Justinian. We now proceed. 
with the explanation of the other parts of the statute of distribution,. 
and of the other statutes consequent thereupon. BLA a On 
No representatives admitted among collaterals after brother’s and sister’ 
children] In the case ot Maw and Harding, T.1 691: the question 
was, whether the words of the statute are to be intended of brothers. 
and sisters to the intestate; or whether, when distribution’ falls ont 
amongst brothers. and sisters, though remote relations to the ‘intestate, 
representation shall be admitted amongst them. And the court ‘held, . 
that tc ‘representation should be only between the brothers and sisters: 
pO the intestate. Mere ote Ce ea 
Tn the case of Pett and Pett, T. 1700. The persons clairning dis- 
tribution were a deceased brother’s daughter, and the grand-children — 
of another deceased brother. And it was held by the court, that the 
deceased brother’s daughter only was entitled; and that a deceased bro- 
ther’s or sister’s grand-children shall not come in with a deceased bro- 


aN 


ther’s oF sister’s children. 1 P. Wail. 25.” 1 Salt 260. fee 
So, in the case of Bowers and Littlewood, M.'1719. A man died in- 
téstate, leaving no wife or child, brother or sister, but his next of kin 
were an uacle by his mother’s side, and a deceased aunt’s child. ie 
-Jatter brought a bill against the uncle for a share of the intestate’s estate. 
To which the defendant demurred; and the demurrer was allowed. 
And the lord chancellor said, that the case of Pett aud Pest was in point; 
and that what had been urged in regard to the hardship of the case, was 
nothing; for so it may seem hard, that if an intestate leaves a deceased: 
brother’s only son, and ten children of a deceased half sister, the ten 
‘children sball take ten parts in eleven with the son of the deceased bro- 
ther, and yet the law is so, because they all take fer capita, and n t by 


Way of represtntation.. 1 PB, Wl cog a ss 
— Incase.there be no child, then to the next 9 kindred in equal degree] In F 
the case of Duraud aid Prestwood, June 30, T7358. The intestate left 
“two aunts, and a nephew and a niece (children of a brother deceased). 
By the lord chancellor Hardwicke; the surplus must be divided into 
four parts equally amongst them, they being all in equal degree, and 
atte the children do not take fer stuypem, but fer capita; but Wf the 
father of the nieces had been living, he would have taken the w. ole. 


Eee AG Sed ic \ ic. podN Lal) dakeaok iby V4 sacar 
“That no such distribution of the goods of any person dying intestate be 
made till after one year | But the right to the distributive share vests im- 
‘mediately on the intestate’s death. As in the cas¢ of Grice and Grice, 
H. 1708. Where a person, entitled to a distributory share of an intes- 
tate’s estate, died within a year after the intestate, it was decreed, that 
although by the statute no distribution is to be made within a year, yet 
the share of the deceased person is am interest vested, ‘transmissible ‘to 
“his executors or administrators ; for in this sense the statute makesa ~ 

will for the intestate, and it is as if a legacy was bequeathed, payable 
a year hence; which would plainly be an interest vested presently. 
Nay, where one died without wife or issue, and intestate, at a 
ne sim a. | ather, 
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father, who also died before taking out administration, or altering 
‘the property of the estate; yet, by the statute, the right to the intes- 
tate’s personal estate vested in the father, and consequently belonged 
to his executors or administrators, and not to the next of kin to the 
first intestate, who, in this case, happened to be a different person. 

32°. Will, 49... } | | 

. Husband may demand and have administration] By this explanatory act 
of the 29 C, 2. the right of husbands is saved, of administering to their 
wives’ rights, credits and other personal estates——In the case of Cary 

and Zaylor, M. 7693. ‘The wife, entitled by the statute of distribution, 

died before any distribution was made, and the husband died soan after 
without taking adnvinistration to his wife: It was decreed, that the 
wife’s share-should go to. the husband’s administrator, and not to the 

administrator of the wife. 2 Vern..3Q2. _ 7 

" M1718. Squib and Wynne. A wife entitled, by the death of her 
‘Sister, to a personal estate, consisting of things in action, died; her hus- 
‘band married again, and died intestate, without having taken adminis- 
tration to his first wife. The second wife took out administgation to, 
him, and also to the first wife, of the goods not administered by the bus- 
band. And it was decreed, that the first wife’s share of her sister’s 
personal estate-should go to the administratrix of the husband. And 
‘the lord chancellor Cowper said, that the exception in the statute of 
the 29 °C..2. doth not confine it to the life of the husband, or to the 
circumstance of his having reduced any part of the wife’s personal 
estate into possession, but provides, that no part of her estate shall be 
‘distributed among her relations after her. a P. Will. 3.78. 

, AG 1718. Cart and Reeves. A wite died possessed of thmgs in 
action. The husband survived, and died, without taking out letters of 
administration to bis wife. After which the next of kin to the wife 
administered to her. And the lord-chancellor Macclesfield held that 
the wife’s administrator was but a trustee for the executor .of the hus- 
band. And he said, that this clause in the act was made in favour of 
~ the husband, and not to his prejudice; so that it was intended by the 

parliament, thatthe husband should be within the statute of distribution, 

so as to take the wife’s things in action as to his benefit, but should not 
be within the sameas to his prejudice; for were the construction to.be 
otherwise, the husband of the wife intestate would be in a worse case 
than the next of kin, though ever se remote, whicli was not the intent 
of the statute. 1 P, Will. 381. And the reporter adds, that Mr. 
Wernon cited the case of lady iscovgh, wherein he said, lord Cowper’s 
opinion was the same with the lord Macclesfield’s, that the wife’s things 
in action did vest in the husband by the statute of distribution; so that 
since this resolution, the right of administration follows the right ofthe 
estate, and ought, in case of the husband’s death after the wife, to be 
granted to the next of kin to the husband, in the same manner as it is 
granted toa residuary legatee. Id. 382. te anit 
For, if a husband survive his wife, all interests vested in her belong 
to him; and although he dies without getting them in, or taking out 
administration to her, yet they belong to his representatives, and not 
to her’s. 2 Abr. Eq. Cas. 424. . 


So, 
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- So, in the case of Humphreys and Bullex, T. 1737. The wife hada_ 
legacy left her by her husband; and after married a second husband, 
and died. Her second husband took out administration to her, but 
* died before he received the legacy. His next of kin took out admini- 
stration to him, and received the legacy. Another person took out 
| administration to the wife of the goods not administered, and brought — 
a bill against the husband’s adiministrator to repay the money. ~The 
question was, whether it belonged to the plaintiff in that right, or to 
the defendant, as representative of the husband. The lord chancellor 
; Hardwicke thought it so clear for the defendant, ‘that he would not 
(ad suffer it to be argued. He said, this is a plain case, taking it as it 
we stood on the old statutes of administration, for thereby the husband 
| was entitled to administration if he survived his wife. And as it stood 
on these statutes, nobody could call him to an account for the effects, 
for the party was to administer for the good of the soul, but not to — } 
i make a distribution. But, by the * 22 & 23 C.2.¢. 10. administra- ‘ 
oa tors are liable to make distribution, one third to the wife of the intes- 
tate, and so on. Yet, upon the penning of that statute, though no no- 
ai tice was taken of the husband being administrator of his wife, it was 
: held not to be within the aét; for no person could be in equal degree 
to the wife with the husband, and so he was not subje& to the statute 
of distribution. Which matter is explained by the * 29 C. 2. c. 3. § 
2.5. which says, the husband may demand administration of his deceased 
wife’s personal estate, and recover and enjoy the same, as he might 
have done before that aét, which was (before that act) as his own pro- 
perty. And if, before the statute of distribution, the husband had died 
before he had called in the effeéts of his wife, and any other person had 
taken out administration to the wife, he would have been a trustee for 
the husband. So, in the case of Cart, and Reeves, in lord Maccles- : 
field’s time, it was held, that an administrator de donis non of the wife, 
was a trustee for the representative of the husband. ‘Therefore, though, ‘ 
in point of law, the plaintiff may be representative of the wife, yet he 
is only a trustee for the next of kin to the husband; and then the plain- 
tiff, by bringing this bill against the person for whom he is intrusted, 
e | has been guilty of a breach of trust; so his bill must be dismissed, with 


Ke pOsts, 2 Abr. Cas. EF. 44S. ig ne he A Raa a APA CARH aD | 
After the first day of May next, any person who may be entitled 
toa distributive share of any estate, real or personal, and shall have 
arrived to the age of 21 years, or be married, may apply, by petition, 
to the court of ‘equity or common pleas (at the option of the party) 
for a writ of partition, to be directed to certain commissioners, au- 
thorizing and requiring them to’ divide the said estate; and the court 
shall thereupon issue a writ of partition, in the same manner as is di- 
_rected for the adméasurement of dower by the act, No. 1432. And 
_ the'commissioners so to be appointed, being first duly sworn, fairly 
re : and impartially to perform their duty, shall proceed to execute the’ 
said writ, and return the same‘ to the court. And when the said 
estate cannot, in the opinion of the commissioners, be fairly and 
_ equally divided between the parties interested therein, withuot ae 
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fest injury to them, or some or one of them, then they shall make 
a special return of the whole property, and tne value thereof truly 
appraised, and certify their opinion to the court, whether it will be 
most for the benefit of all parties to deliver over to one or more of 
the parties interested therein, the property which cannot be fairly di- 
vided, upon the payment of a sum of money, to be assessed by the 
said commissioners, or to sell the same at public auction ; and the court 
shall proceed to consider and determine the same. And if it shall 
appear tq the court, that it will be for the benefit of all parties inter- 
ested in the said estate, that the same should be vested in one person, 
or more persons, entitled to a portion of the same, on the payment 
of a sum of money, they shall determine accordingly; and the said 


person or persons, on the payment of the consideration money, shall 
be vested with the estate so adjudged to them, as fully and absolutely 
-as the ancestor was vested. But if it shall appear to the court, that it 
would be more for the interest of the parties that the same should be 
sold, then they shall direct a sale to be made, on such a credit and 
on such terms as to them shall seem right; and the property so sold 
shall stand pledged for the payment of the purchase money. 4. 4. 14 
Feb. 1791. : : j : 
| The judges of the respective county courts are hereby authorized, 
from time to time, to make such rules and orders as may be necessary 
for the purpose of carrying the foregoing clauses into effect. Id. 
Having annexed the following table of descents (or, more properly 
speaking, of inheritance) it may not be thou ght unnecessary perhaps to 
add a few words in explanation thereof. URES! ya 
" “st. John Stiles, the intestate, is supposed to have married Mary Hill, 


who survived him; and by whom he had two sons, Matthew and 
George, and two daughters, Margaret and Charlotte; and that he left 


an estate, of real and personal property, worth £6000. In this case, 


Mary, the widow, takes one third of the estate; the four children the 
remainder, equally. divided amongst them. Widow £2000. and Mat- 
thew, George, Margaret and Charlotte £1000. each. 

ad. Suppose John Stiles left a widow and only one child, then the 
widow would be entitle to one third, and the child (whether male or 
female) to the remaining two thirds. Widow £2000. child £4000. 

~ 3d. Suppose John Stiles left a widow and four children, (whether 
male or female) and that Matthew and Charlotte were by a former wife, 
and that George and Margaret were the issue of John and the widow ; 
in this case, the division would be precisely the same as in the first 
section, for they are all the children of John, from whom the estate 
Behe ge | 

“ “ath. Supposing that Matthew had died before his father, leaving Tho- 
mas, Jonathan and Mary, his children; that Margaret and Charlotte 
had died also before their father; the former leaving one child, Eliza- 
beth; and Charlotte, the latter, leaving two children, Ann and Susan: 
in this case the widow would have taken her third of the estate as 
before; the three children of Matthew would have inherited their father’s 
(Matthew’s) portion of one fourth of the remainder; George would 
have been entitled to his share as above-mentioned; Elizabeth eee 
AG ave 


ce tals 


ists et 


xr aliens sb otiae ay 


sth. Supposing ° 
alive, but the six grand-ch 
the widow, taking her third, would 
equally divided into 3 parts between t 


ma 


Sa 


. coin aca 
PRETEEN SRS, caper St 


WILLS. Diftridution. 303 


but a mother, (Lucy Baker) then the mother shall take that moiety to 
which the father would have been entitled had he been living. Widow 
£300. father (or, if he’ be dead, ‘the mother) £3000. even though 
brothers and sisters of the intestate were living. : 
| gth, ‘Supposing a widow, and no children, or other lineal descend- 
ants, and no father or mother, but Francis and Oliver, two brothers, 
and Hannah and Lucretia, two ‘sisters of the intestate, all of the whole 
blood; the widow shall be entitled to one moiety, and each of the bro- 
thers and sisters to £ 750. apiece. Pe oR 
_ 10. Supposing all the circumstances the same as in the preceding 
section, except that Francis, one of the brother’s of the intestate, hid 
died previously, leaving Daniel, his son, alive; Oliver also dying, 
had left Martin, his son, alive; and Hannah had ieft her daughter, 
Esther, alive after her decease. “The division would be precisely the 
same as in the foregoing section; the widow taking half of the estate; 
and Daniel and Martin, the two nephews of John, and Esther, his 
niece, with Lucretia, John’s only surviving sister, would equally di- 
vide the remaining moiety between them, receiving each £ 750. apiece. 
iith. Supposing a widow (but no lineal descendant, father or mo- 
the, brother or sister of the whole blood) and a child or children of a 
‘brother or sister of the whole blood, anda brother or sister of the 
“half blood; namely, Daniel, Martin and Esther, children of Francis; 
Oliver and Hannah, the brothers and sisters of the whole blood of 
John, the intestate; and Rebecca, the sister, with Guy, the brother, 
both of the half blood of the intestate: in this case the widow is still 
entitled to a moiety, and the other must be equally divided between 
the nephews, Daniel and Martin, the niece, Esther, the half brother, 
Guy, and the halfsister, Rebecca. Widow £3000. Daniel and Mar- 
tin, the nephews, £600. each; Esther £'600.’and Guy and Rebecca 
ft Goo. aprece' likewise. | | 
12th. But supposing all the circumstances the same as in the preced- 
ing section, excepting that there are no brothers or sisters of the whole 
or half blood, and that Daniel is the only surviving child of the bro- 
thers or sisters of the half blood, the widow takes her moiety, and Da- 
niel the other moiety; or, if there should be other nephews or nieces 
alive, their respective parents being dead, they would have taken the 
said moiety to be equally divided between them, as I apprehend, 
though the act does not express it to be apportioned in that manner. 
13th. Supposing all the circumstances the same as in the former sec- 
tion, excepting that there is no child of a deceased brother or sister, 
but only a brother or sister of the half blood, the widow takes the 
half of the estate as before-mentioned, and the brother and sister of 
‘the half blood the other half, equally divided between them. Widow 
£ 3009. Guy and Rebecca £ 1500. each. es 
~ 14th. Supposing a widow, but no lineal descendant, father, mother, 
brother or sister of the whole blood, or their children, or brother or 
sister of the half blood, then the widow takes one moiety, and the 
‘lineal ancestor or ancestors the other moiety. "The widow is entitled, 
in this case, to £ 3000.and George Stiles (the paternal grand-father of 
‘John, the intestate, and father of Geofiry, who is the father of bh 
e515 : : the 
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‘they would divide a moiety of the est 


the intestate) to £1500. and Evelina Smith (the maternal grand-mo¢ 
ther of John the intestate, and mother of Lucy Baker, who is the 
mother of John the intestate) also to £ 1500. But if Evelina Smith 
and her husband, Thomas Baker; should not be alive, then George; 
the paternal grand-father, would take the residue, £3000. and vice 
versa. And the same division would have taken place if Ceecilia 
Kempe, the paternal grand-mother, and Thomas Baker, the maternal 
grand-father, or (if in case of his decease) Evelina Smith had been the 
survivors. amy CA es Race amaa 
‘1eth. Supposing all the circumstances the same as in the foregoing 


‘seétion, excepting that, instead of paternal or maternal grand-fathers 


or grand-mothers being alive, that Walter Stiles, the paternal grand- 


‘father’s father, Eloiza White, the paternal grand-mother’s mother, 


and Louisa Sims, the maternal grand-father’s mother, and Adelaide 
Norris, the maternal grand-mother’s mother, being the survivors, 
ate equally between them, for be- 


‘tween such of the ancestors of that denomination as survived) and the 
widow would take the other moiety: observing, however, that, this © 
-dodtrine runs universally through the whole of the inheritance by the 


ancestors: that George Stiles would only take one part, although his 
wife Cacelia wasalive, instead of two; the inheritance being in him, 


and notin her, unless in case of his death; and the same is to be ob- 


served of Roger Kempe, who would be only entitled to one part or 
dividend, though his wife Eloiza were alive. It must also be here no- 


° ° 


ticed, that Walter Stiles is in the same degree of ‘consanguinity to the 


“dntestate as Titus, the brother of Geoffry Stiles, which brother is the 


uncle of the intestate; notwithstandiug which, our law has given the 
preference to the ancestor. i Pa Sie 
16th. Supposing no lineal descendant, or ascendant, then the widow 
takes two thirds of the estate, and the remainder descends to the next 
of kin; that is, to the uncles and aunts of the intestate; but, if there 


‘should be no uncle or aunt, then to the great nephews or great nieces 


of the intestate, and to the issue of the uncle, (the cousin german of 
the intestate) who are all in the same degree of consanguinity, to be 


equally divided amongst them; and I apprehend, that the issue of the 


uncles or aunts of the half blood would also be entitled to an equal di- 


-vidend with the persons above-mentioned; because our law has put 
brothers and sisters of the half blood upon a footing with nephews and 
t such nephews or 


nieces of the whole blood; if none of the parents o 1 nep 
nieces, and none of the brothers and sisters of the intestate, are alive at 


the time of the death of such intestate: but this case, not being parti- 


cularly mentioned in the law, remains yet a subject of discussion. — 
“All the above cases suppose a wife living at the decease of the in- 

testate. | | MN Re Cie a gs Mar ky, 
i7th. Supposing, then, no widow, the provision which has been 


, 


made for her shall go as the rest of the estate is direéted to be distri- 
buted. The person, therefore, consulting the canon, or table of in- 


heritances, has only to strike out the widow’s name, and then the re- 


‘mainder of the persons mentioned in the rule will be entitled to the 
estate. As for instance, in the 4th section, which supposes a widow, 
~ é | P : 
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and the father, and brothers, and sisters of the intestate, to be living 

by striking out the widow’s name, we find, that the father, and the 
brothers and sisters of the intestate remained alive, but that the father 
alone (and, in case of his death, the mother of the intestate alone) 
would take the whole estate im exclusion of the brothers and sisters. 

_ Let us now suppose that the widow dies; if she leaves any children, 
grand-children, or other lineal descendants from her womb, whether by 
John Stiles, (or any other husbands whom she might have had, either 
subsequent or previous to the death of John) 4ey would inherit. their 
mother’s estate in the same way, manner, and proportion, as the sur- 
viving lineal descendants of John did at his death; and if she left no 
lineal descendants, then er father (or in case of his death, 4er mother) 
would have inherited Aer whole estate; and for want of them, the bro- 
thers and sisters of the whole blood, or the issue of such brothers and 
sisters of the whole blood as may have died, with such other brothers 
and sisters as may then be alive; and if no brothers or sisters of the 
whole blood be alive, then their issue; and such brothers and sisters of 
the half blood, equally to be divided amongst them; and so on with 
her relations, and /er next of kin, as was before explained in the case 
of thefather’s relations, ) 
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1; EVERY executor takes an oath before the érdinary, that he 
‘will: execute the will, pay the debts and legacies, and make a true in- 
ventory of the goods, &c. -4. 4. No. 1582. i 

' 2, By the statute of the 22 and 93 C.2.c. 10. The administrator 
shall give bond to make, or cause to be made, a true-and gust account of his 
administration, at a day in such bond to be exfiressed; and all the residue 
of the goods, chattels, and credits, which shall be found and remaining ufron 
the said administrator's account, the same being first examined and allowed 
of by the ecclesiastical judge or judges for the time being, to deliver and fay 
unto such person or persons respectively, as the said gudge or gudges, by his or 
their decree or sentence, shall limit and appotnt. 

_. Every person, who shall hereafter obtain letters of administration 
from the ordinary, shall give bond in the seeretary’s office of this state, 
with sufficient security, to be approved by the ordinary, according to 
. the 22 69 23 Gi2.c. 10. Pub. Laws, No. 748. — 3 
- 'Ehe administrator, with the will annexed, shall enter into bond, 
with good and sufficient. security, to be approved by the court, ina 
sum equal to the value of the estate at least; the condition of \ which. 
bond shall be in form foilowing, to wit: 

© Dhe condition of this cbligation is such, that if the above bound C. D. 
administrator (with the-will annexed) of the goods, chattels, and credits, 


of Ev F. deceased, do make, or cause tobe made, atrue and perfect invens 


tory of all and singular the goods, chattels, and credits of the said deceased, 
which have, or shall come to the hands, or possession, or knowledge of the said 
C. D. or into the hands, or possession of any other persons for him, and the 
same so made do exhibit into the said court of ———~,.at such time as he 


shall be thereunto required by the said court; and the’ same goods, chattels, 
BY and 
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and credits, do well and truly administer according to law, and make a just 
and true account of his adtings and doings when bylaw, required ; and fur 
ther, dowell and truly pay and deliver all the legacies contained and spe- 


cified in the said will, as far asthe said goods, chattels, and credits wilk 


extend, and the law require, then this obligation to be void, on else to re- 
main in full force. Which bond shall be maade payable to the justices 
ef the county court, and their successors, and recorded in the clerk’s 
office, or to the ordinary of the distriét, as the case may be, and may 
be sued, from time to time, by any person injured by the breach there- 
of, until the whole penalty be recovered; and the damages sustained 
being assessed on such suit by the verdict of a jury, may be levied by 
execution, and paidto the party for whom they were assessed. 4. 4. 
No. 1§82. Weigle . | ee 
Every administrator shall, in open court, when letters of administra- 
tion are granted to him, take the following oath or affirmation, as the 
case may be, to wit: ws hi att i Lowa Bion ade 
I do solemnly swear, or affirm, that A. B. deceased, died without any 
will, as far as I know or believe, and that Iwill well and truly admini- 
ster all and singular the goods and chattels, rights and credits of the said 
deceased, and pray all his just debts, as far as the same will extend, and the 
law requires me ; and that I will make a true and perfect inventory of alt 
said goods and chattels, rights and credits, and return a just account there- 
of when therennto required. So help me God. 5 EN 
And such administrator shall also enter into bond, with good secu- 
rity, to be approved by the court, in a sum equal to the full value of 
the estate; with the condition following:— _ ee ae 
. The condition of the above obligation is such, that if the above bound A. 
B. administrator of the goods, chattels, and credits of C. D. déceased, de 
make a true and perfect inventory of all and singular the goods, chattels, and 
credits of the said deceased, which have, or shall come to the hands, frosses- 
sion, or knowledge of the said A. B. or into the hands or possession of any 
other frerson or persons for him, and the same so made do exhibit into the 
said court of ———, when he shall be thereunto required, and such goods, 
chattels and credits do well and truly administer according to law, and do 
make a just and true account of his adtings and doings therein, when re- 
quired ly the said court, and all the rest of the said goods, chattels, and 
credits, which shall be found remaining upon the account of the said admi- 
nistration, the same being first allowed by the said court, shall deliver and 
fay unto such persons respectively as are entitled to the same by law; and if 
it shall hereafter afpear, that any last will and testament was made by the 


said deceased, and the same be proved in court, and the executors obtain a 


certificate of the probate thereof, and the said A. B. do, in such case, of 
required, render and deliver up the said letters of administration, then this 
obligation to be void, or else to remain in full force. — Se 

Which bond shall be made payable to the justices of the county 
court, and their successors, and recorded in the clerk’s office; or to 
the ordinary of the district, as the case may be; and may be sued in 
like manner as is prescribed in the preceding clause of this act, in the 
case of bonds given by administrators with the will annexed; and if 
the justices of the county court, who were present at the time of grant- 
Br ing = 
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ing letters of administration, or the ordinary of the district, as the case 
may be, shall fail to take bond and security as aforesaid, such justices, 
or ordinary, as the case may be, shall be liable to be sued for all the 
damages arising from such neglect, by any person or persons interested 
in the estate. Jd. 

3. An account must be passed before the same judge, or his surrogate 
or successor, that grants the administration: By Dr. Bettesworth. 
Floy. 3.7. rai | 

Executors or administrators shall annually, whilst the estate shall 
-yemain in their care or custody, at the first court to be held after the rst 
day of January, render to the court of the county, or ordinary of the 
distriét, as the case may be, from whom they obtained probate-of wilt, 
or letters of administration, a just and true account, upon.oath, of the 
receipts and expenditures ofsuch estate the preceding year; which, when 
examined and approved, shall be deposited with the inventory and ap- 
praisement, or other papers belonging to such estate, in the clerk or 
ordinary’s office, as the case may be, there to be kept for the inspection 
of such persons as may be interested in the said estate; and if any exe- 
cutor or administrator shall neglect to render such annual accounts, he 
shall not be entitled to any commissions for his trouble in-the manage- 
ment of the said estate, and shall moreover be liable to be sued tor 
damages by any .person or persons interested in the said estate. 4. 4. 
ANG, 1592.06 

All guardians and trustees, who shall have the:care, management or 
_custody .of the estates, real or personal, of any infants or minors in this 
province, shall-be obliged, once at least in every 3 years, and so from 
time to time, to render, upon oath, true and perfect inventories and 
accounts of all monies, goods, chattels and effects which they shall, from 
time to time, receive during the minerity of such infant or infants, into 
the secretary’s office of this province. A. A. No. 748. 

4. Dr. Swinburne says, albeit it seemeth, that the executor is not 
tied to make an account to the-/egataries or creditors extra-judicially; yet 
he supposeth that, at the instance or promotion of such legataries and 
-creditors, he «may ibe compelled to render an account to the ordinary 
judicially. Stwin. 466. 
~~ But that an executor may exact an account of his.co-executor extra- 
judicially, but not in judgment {that is, in the-spiritual court;] but the 
‘ordinary may call them both, or either of them, to a judicial account. 
Swin. 466. : : 

. By the statute of the* 31 Ed. 3.stat. 1.c. 11. Incase where a man 
dieth intestate, the ordinary shall depute the next and most lawful friends 
of the deceased person to administer dis goods ; which deputies shall have ar 
action todemand and recover, as executors, the debts due to the person intestate, 
in the king’s court, for to administer and dispend for the soul of the dead ; 
and shall answer also, in the king’ s court, to other to whom the said dead per- 
son was holden and bound, in the same manner as executors shall answer. 
And they shall be accountable to the ordinaries, as executors be in the case 
of testament, as well of the time past as the time to come. ne 


* 


*# In force here. 
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And by the statute of the * 22 and23 C. 2. c.10. The ordinaries 
shall end may proceed and call administrators to account, for and touching 
the goods of any person dying intestate; and upon hearing and due considera~ 
tion thereof, order and make just and equal distribution of what remaineth 
clear, (after all debts, funerals, and just expences of every sort first allowed 
and dedutted); and the same distributions decree and settle, and compel such 
administrators to observe and [ay the same by the due course of his majesty’ s 
ecclesiastical laws: saving to every one supposing him or ‘themselves ag~ 
grieved, their right of appeal, as was always in such cases used. oe 
-» But by the statute of the * 1 FH 2. «. 17. It is provided, that #0 ad- 
ministrator shall be cited according to the said adt of the a2 and 23°C. 2, 
C.'10. to render an account of the personal estate of his intestate (otherwise 
than by an inventory or inventories thereof) unless it be at the instance or pro 
secution of some person in behalf of a minor, or having a demand out of such 
frersonal estate, as a creditor or next of kin; nor be compellable to account 
before any the ordinaries or sudzes by the said a& empowered and afhotnted 
to take the same, otherwise than as is aforesaid ; any thing in the said aét 
to the contrary ndtwithstanding. § 6. Pa Se by 

6. The creditors to whom the testator did owe any thing, and the 
-legataries to whom the testator did bequeath any thing, and all others 
having interest, are to be cited to be present at the making of the ac- 
count; otherwise the account made in their absence, and they never 


As, 


called, is not prejudicial unto them. © Svzz, AOR Ayo ts 

And forasmuch as proofs made upon the account, at the instance of - 
sonie one or more persons having interest, do not bind others who are 
no parties to the suit; therefore, to prevent multiplicity of actions, it 
benoveth the executor or administrator, when he is cited by any one 
of the parties to render an account, to cite the next of kindred in spe- 
cial, and ail others in general, having or pretending to have interest in 
the goods of the deceased, to be present, if they think fit, at the ren- 
dering and passing of the account. And then, upon their appearance, 
‘or Contempt In not appearing, the judge will proceed to give sentence, 
and the account thus determined will be final. And this is expedient 
to be done, whether at the instance of any party or not 3: because the 
witnesses otherwise might be dead before calling for the account; and 
hereby the executors or administrators of the accountant are freed from 
giving any further account, which they might not be so well able to da, 
Because they are not supposed to have been privy to the receipts and 
disbursements of their testator or intestate. 1 Ovght. 354, [te aane 

7. lt any person, having Interest, (as, for instance, the son of the 
ceceased, a legatary, creditor, or the like) shall call the executor or 
administrator to exhibit a true, full, and perfect inventory of the 
goods-of the deceased which have come to his hands, and to give an 
account of his administration thereof; he who is called in “such case, 
is bound personally to exhibit such inventory and account, and (if the 
adverse party demand it) to take a corporal oath of the truth thereof ; 
notwithstanding that at another time perhaps an inv ytory hath been 
exhibited, ex officio mero of the judge, and in the absence of the party, 
and an account given upon oath. 1 Ought. 345, 6. ia 

| Oe n 


ae In force here. 
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And this inventory is not to be exhibited under protestation, (as 
when an inventory is exhibited in common form, and not at the in- 
stance of the party) but absolutely and direétly, for a full, true, and 
perfect inventory of alLand every the goods of the deceased, which have 
come to the said accountant’s hands since the death of the deceased. 
‘And if he shall exhibit a false or imperfect inventory or account vpon 
his said oath, he shall be guilty of perjury. Jd. 346. 

And the adverse party shall be at liberty to disprove or object against 
such inventory and account. Jd. 347. | 

And he shall make due proof of every payment; that is to say, of 
lesser sums by his oath, and of greater sums by other proofs, such as the 
ordinary shall allow. Swzn. 407. ; 

- Particularly, for sums under 40s. his own general oath, as aforesaid, 
shall be allowed as sufficient; provided that there shall appear no dalse- 
hood, or fraudulent division of sums; for sometimes accountants 
(knowing that all such small sums wiil be allowed to them upon their 
said oath) will divide greater sums into less: but if there appear no 


fraud, such small sums shall be allowed to them as aforesaid, to avoid © 


expences in proving the same, and because it is presumed that the 
accountant will not forswear himself for obtaining the allowance of 
such little matters. 1 Ought. 347, 8. | | 
~ But, after the death of the executors or administrators, such lesser 
sums as aforesaid shall not be allowed upon the oath of their execu- 
tors or administrators 5 for this can only be done on the oath of those 
who laid out the money. Id: 347. a ee 
8. The executor or administrator shall be allowed all reasonable ex- 
pences, as well in law. suits, as for other honest purposes: and this rea- 
sonableness of expences to be such, as that he may receive thereby 
neither profit nor loss. _ Lind. 178. te 
And, therefore, he shall be allowed his expences in secular courts, 
ver and above such costs as were allowed there. f/oy. 37- 
» g. Where an executor puts out money upon a real security, which, 
at that time, there was no reason to object to, and afterwards such ‘se- 
curity proves bad; he shall not be accountable for the loss. 1 P. Will, 
+41. . 
So, ifthe executor pay the assets into the hands of a banker, his co- 
executor, whom the testator used to intrust with his money, after 
which, the banker fails, the executor shall not be chargeable with the 
loss. 1 P. Will. 243. i 
qo. After due examination of the account as aforesaid, the ordinary, 
finding the same to be true and perfect, may pronounce, from the va- 
lidity thereof; and the executor OF administrator ought to be acquitted 
and discharged from further molestation and suits; neither ought they 
to be called by the ordinary to any farther account. Swi. 409. 
ar. A party, praying an account, havingan interest, is not to be con- 
demned in costs; unless he objeét thereto, and fails in his proof. 
Eloy. 38. Be Sa 
12. M. 35 C. 2. Brown and the archbishop of Canterbury against 
Willis. An aétion of debt was brought upon a bond conditioned for 


the payment of Z£ 300. wherein one Brown was bound to the aie 


/ 


Doe 
j 
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shop, ‘that the administrator of Z: §. should truly administer, and ex. 
hibit a true inventory of the intestate’s estate, and give a just account of 
his adininistration. “The defendant pleaded, that he had exhibited a 
true inventory, and given a just account. The plaintiff replied, that 
the intestate owed £ 200. to E. G. by bond, and that his goods to that 
value came to the administrator's hands, and assigns breach in not 
paying that debt.» And upon a demurrer to this application, the plain- 
uff had judgment. | But it was reversed in the exchequer chamber, be- 
cause the breach was not within the meaning of the condition of that 
bond. Lutw. 882. . 

FT; 6. An. * Archbishop of Canterbury and Willis. In debt upon a 
bond entered into by an administrator to the ordinary, upon taking 
letters of administration, the question was, whether an administrator, 
by virtue of this obligation, was bound to go, and give in his account 
in the spiritual court, without being cited? And by Holt chief justice, 
who delivered the opinion of the court, 1. It appears by the statute of 
fd. 3. that an-executor was compellable to account.before the ordinary, 
and so was an administrator: but that the ordinary was to take the ac- 
count as given in, and could not oblige them to prove the items of it, 
nor swear to the truth of them. So it was if a creditor sued in the 
ecclesiastical court; for he had a Proper remedy at common law. But 
if a legatee had sued for an account in the ecclesiastical court, the defen- 
dant before the statute was compellable to prove the: whole account 
for the legatee had no other remedy, and the ecclesiastical court, which 
had a jurisdiction of legacies, could not otherwise do right: Yet in such 
a case, if the executor would pay him, he could not sue farther, for 
he had right done him, and the executor was not liable, but of necessity 
that right might be done. 2. A person entitled to distribution on the 
23.02.38 ii consequence entitled to sue for an account as a legatee 
was; for the next of kin is a legatee by the statute, and as a statulte- 
legatee shall have the same remedy as the other legatee might before 

the statute. The condition of an arbitrary bond was, to account when 
required: therefore he was not to account before he was legally cited, 
which could not be ex oficio; and therefere the statute of Fes Qe whereby 
the ordinary is prohibited from citing him in ex offcio, had really no 
effect at all, for the law was so before: But since the statute of C. 2. 
the condition of administration bonds being, that he account ata day 
certain, he must account accordingly at his peril, and-that without 
Citation or suit, and this account must be in court; and if he comes 
at the day, and no court is held, he shall -be excused; for he may plead 
he was there ready, and no court held. But then this account is not 
examinable, unless a party interested comes in and controverts it. And 
whereas, by the words of the condition, he is to administer well and 
truly, that shall be construed in bringing in his account, and not in 
paying the debts of the intestate; and therefore the creditor shall not 
take an assignment of the bond and sue it, and assign for breach the 
non-payment of a debt to him, or a devastavit committed by the admi-_ 


nistrator, for that would be endless, and the bond doth not extend to 
that. 2 Salk. 315, 316. 3 ¥ 
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13. Fees of the Ordinary. 


For a marriage licence, bond, and registering, 
Hora citation, ahd ‘recording, ahi eg 
For qualifying administrators, bond, letters of admini- 
stration, and warrant of appraisement, recording let- 
AIR ipa ON gta 0 UL Myr rg SEE BE ey ey xe 
For proving a will, probate, recording and filing the will, 
and certified copy, where it does not exceed four copy 
POSS NG RES ole Lie) aaah SOR ye Ae Speer IN 
Modstocievery other copy sheety 6) Gee aor, 
For qualifying executors, letters testamentary, and re- 
ODMR eg Pie Me ye! SL We i, Seg 
or warrant of appraisement, oath, and recording, . 
a ered ys ed, GIs ME OR Gos ad Se thy. 
For filing renunciation of executors, and recording, 
_ For a dedimus to prove a will, and qualifying executors 
_ oradininistrators, and copy of oath, . .. 
For guardianship bond, letters, and recording, ». , 
For entering caveat, or withdrawing, . . . 0... 
TMT On ye LU MG IRIE rete ee gel agar ge ite, 
Honiheatiny:g litigated causes os My RIG ey 
_ For swearing and examining each witness, . 2 . , 
For recording or copying any other writing, per copy 
Seely Cer he Meee lS PSR HAG 
For filing petition, for sale of testators’ or intestates’ ef- 
fects, examining into the propriety of the proposed 
sales, and indorsing order thereon, . . . . . , 
For examining the accounts of executors and administra- 
tors, vouchers and filing ; for the 1st year’s accounts, 
wenden eweryrother years Woes a 


A. A. 14 Feb. 1791. 


a 2 


@ 


® @ 


County Court Clerks’ Fees. 


| 


( 
Figg 2 Gitdtion; wiel aiiwatque cd Pc Satu hh ok ye Soler ogy 
Porvachadministration-bend,... 0.) ee 
Forjletters of-appraisementy = 05 6 
PIT GeGitaries pi iuariiay es ah eT Ae gee 
Prat MPN te OTe Wis ese Oh yy WON Sree eiphen Tega ES) 
_ For granting letters testamentary, with the will annexed, 
For recording any of the above instruments, and the ap- 
‘| PFalsement, per copy, sheet; Sy 
_ For examining the accounts of executors, and admini- 
strators, vouchers, and filing the same, under the in- 
spection of the court; for the 1st year’s account, 
Aone etM other year, ey 4 
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CHAP. XIV: Jntrodudion to the Forms or Precedents here 
laid down. De ees a 
A WILL isto be written on paper or parchment; and whether it be 
begun with these words, ‘* In the name of God, amen,” or with these; - 
«¢ This is the last will and testament,” is immaterial; yet the former 
seeming to be the most usual method, it is here pursued, The testator 
should be careful in giving a proper description of himself, as with 
respect to his christian and sirname, his place of abode, trade or occu- 
pation; which is usually termed his addition. Women, who were — 
never married, use the addition of. spinster ; widows, that of widows } 
which are sufticient without mentioning’ any trade or business. It is 
well to insert the. usual clause, as, deine in health of body; or,’ being sick 
in body, but of sound mind, Bec. ; ae oY aes 
With respeét to'legatees, those also should be properly described, as 
thereby they may be distinguished from any others; and the whole will 
should be so formed as.to leave no room for doubt concerning the tes- 
tator’sintention, and. be written in one hand-writing (if possible), with~ 
out any interlineation or alteration; and if-any interlineation or altera- 
tion should unavoidably happen to be made therein, mention thereof 
should: be made in the attestation, as in No. V. The general rule 1s, 
that the will should be dated the day and year on which the testator 
signed it; but as it is mot necessary. to shave any. witnesses to.a will of 


crsonal estate, (who might prove the actual time when the will was. 
’ git p iM 


executed by the testator, although he put no date to it) L should rather 
advise that no date should be inserted in a will of personal estate, espe- 
cially as now the primogeniture act directs every trifling article of con- 
venience to be distributed, which a testator may purchase after the exe-_ 
cuting of his will. And as such a will would probably be construed 
to have been executed so as to prevent a distribution of any late pur- 
chases by testator, which would be the means of preventing numberless 
little feuds and animosities between the parties interested in a will, when 
some of them, being disappointed in their bequests, might endeavour to 


subject a number of articles to the distributive operation of theaét of _— 


. . 


assembly; I can.see no injury resulting from the omission of the date, 
but the means of intraducing more peace and harmony between all 
parties concerned, and.conscquently fewer disputes and less litigation; © 
particularly if the will should be worded in so general a manner’as to 


elude all research which might be made after the time of its execution. 
Andhe should put his seal, as well as his name, to the will; for although 
this is not required by the statute of 29 Car. 2. even with respect to 
real estate, and as to personal estate, we have seen that less formality is 
required in executing a will thereof, than a will whereby real estate is 
affected; and that two witnesses are sufficient, where the will does 
not concern real estate; yet if a man derives his power of disposing 
from any deed, by which it is expressed, that he shall dispose by writ- 
ing, under his hand and seal, é&c. itis necessary for the testator to seal 
his will; as by an omission thereof the disposition hath been held void. 


And 
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And it has been held, that sealing a will is not a sufficient signing within 
the statute; therefore, it is prudent for the testator both to sign and seal 
his will in such place as we shall point out at the conclusion of each 
of the ferms or precedents hereafter laid down; where some further 
observations will occasionally be made: ; 


Sli eons, Aa nea pee Nie f i 
A man, Possessed of money, plate, household goods, a leasehold estate for years 3 
another for years determinable on the deaths. of three Ler sons named in thé 
lease ; and having divers sums of money due to him; but is not Lossessed of 
any real estate; gives the whole to his wife. aad 
IN THE NAME oF Gop, AMEN: Tides) of 35% in the city of 
——, linen-draper, being in health of body and of sound mind, 
memory and understanding; praised be God for the same, do make 
this my last will and testament in manner and form following: I give, 
devise and bequeath; unto my beloved wife M. S. all my mouey, secu- 
rities for money, goods, chattels, estate and effects, of what nature or 
kind soever: ‘ro Hop the same unto my said wife, her executors, 
administrators and assigns; AnD I do nominate, . constitute, arid ap- 
point my said wife sole executrix of this my last will and testament, 
hereby revoking and making void all and every other will or wills at 
any time heretotore by me made; and do declare this to be my last 
will and testament. In witness whereof I the said J. S$. have here 
unto set my hand and seal, this day of , in the year of our 
fae (Ue Set, : A Nese 
SIGNED, sealed, declared, and published 
by the above-named F. 8. as and for his 
last will and testament, in the presence of poe Gi 
us, who, at his request, and in his pre- 
sence, have subscribed our names as wits 
nesses thereto. 


Wo:"H. 
An iinmarried woman, or shinster, fossessed of money, household goods, and 
pees : other personal estate. . 

1. Wills to be decently buried in her Parish church. — 

2. Gives £ 500. to one brother, £600. to another, and £300. to a nepheri, 
to be paid when he attains 21 years of age; the interest whereof, in the 
_ mean time, to be applied towards his maintenance and education. 

3. Residue toa brother whom she appoints executor. 


ah THE NAME OF Gop, amEN, I, S. M. of — -, in the 
parish of ——, in the distri@ of ———, spinster, being in health 
ete Ss of 


ie 


¢ ata ‘ 

* Figutes are put here for the fake of brevity, and fo in the other forms here~ 
after laid down; yet it is proper to write the whole of the will in words, and that 
without any contra@tions, 

t If the teftator makes two parts or copies of his will, as is fometimes done, fay, 
mext after the word “thereto,” as we have likewife done to a duplicate thereof. 

J Witneffes Mould be difinterefed perfous. 
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of body and:of sound mind, memory and understahding,’ praised 
be God for the same, do. make this my last will and testament in 
i. manner and form following: First, I will and desire that 1 may 
2. be decently buried in the parish church of —— aforesaid; AND 
I give and bequeath unto my brother J. M. the sum of £ 500, 
Axso, I give and bequeath unto my brother W. M. the sum of 
£600.* Aso I give and bequeath to my nephew W. M. son | 
- of my brother TI’. M. deceased, the sum of £ 300: to be paid to 
“my said nephew when he attains twenty-one years of age; and 
_ the interest thereof in the mean time to be paid and applied towards 
his maintenance and education, in such manner as my executor, 
3. herein-after named, shall, in his discretion, think fit. Ax the rest 
and residue of my money, goods, chattels, estate, and effects, of 
what nature or kind soever, I give and bequeath unto my brother 
_ J. M. Awp Ido nominate, constitute and appoint my. said bro- 
“ther J. sole executor of this my last will and testament; “hereby 
revoking and making void all and every other will and wills at any 
time heretofore by. me made; and do declare this to be my last will 
.and testament.. IN wITNEss whereot 1 have hereunto set my 


hand and seal, this —— day of ——,, in the year of our Lord 17’. 

; men Nj aharetaa la 6 ESLOU ST SAS BE ik Aa ba yy s ae 1 

_ Sicnep, sealed, &c. erase “ite? 3 M. athe Aan Be Z 
[as.ia No, LJ ‘ it die ge nee ane ae 

6 ae Pa (he Pek be hr 


No, IIL POT dae 


~ A widow, possessed of goods, and houses held by leases for terms of. CGY S. 
1. Gives an house and some household goods toa som, Aca) ere 
2. Another house to a daughter by ys pa 
3. ‘Residue to another son, and appoints hin executor Si Ve ae 
“IN tue name or Gop, amen. I, M. K..of the town of 
+, inthe county of , widow, being sick and weak in body, 
but of sound mind and memory, praised be God for the same, do 
make and declare this my last will and testament, im manner and 
1. form following: I give, devise, and bequeath unto my son Jj. XK. 
his executors, administrators and assigns, all that my leasehold 
_ dwelling-house, or tenement, situate and being in the town of 
__—, aforesaid, now in the tenure or occupation of Ft f. cabi- 
net-maker: Anp Aso, my bureau and book-case with glass 


doors, my silver quart two-handled cup, marked I.” Ey Bea iny 

large mahogany square table, and mahogany pillar and claw table. 

2, Axso, I give, devise, and bequeath unto my daughter E. K. her 

executors, administrators and assigns, all that my leasehold dwel- 

ling-house, messtiage, or tenement, situate and being in the parish 

of , in the said county of ——, and now in the tenure or — 

3. occupation af T. J. butcher. Ae the rest, residue and remain- — 
der of my estate and effects, of what nature or kind sires gig 

S js | LOPS GEVISES 


© When there is.no time limited for paying a legacy, the executor has one year 


after the teftator’s death for paying it. , 
» ae 
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devise, and bequeath unto my son T. K.-and I do hereby nomi- 
nate, constitute, and appoint my said son T’. sole executor of this 
~~» iny last will and testament:* I~ witness whereof I have here- 


unto set my hand and seal, this day of ,in the year of 

our Lord 17 -. 
Srenev, sealed, &c. © eS 
OUT Prasad No. Tj i Be @ 8 
roars 


[ 


No. IV. 
A married woman, by virtue of a settlement made previous to her marriage, 
: 4 disposes of fersonal estate. : 
1. Mentions her marriage settlement. 


2 Gives £200. to her husband, £100. to her brother, and £100. toa 


= 


COuUSTH. : 
3. Residue to be equally divided between a nephew and niece, if living at 
testatrix’s death; if either be dead, deceased’s share to go to the survivor. 
4. Appoints her brother sole executor. Ror sil 
IN THE NANE OF Gop, AMEN. I, E.M. now wife of J. M. of 
the parish of -——, in the district of , lateH. F. spinster, being 
sick and weak in body, but of sound and disposing mind, memory 
‘- rand understanding, praised be God for the same, do hereby, in pur- 


&.. suance and exercise of the power and authority given and reserved 


to me, in and by the settlement made previous to my marriage 
with the said J. M. and by force and virtue of all and every the 
power and powers, authority and authorities in me being, or 
_ enabling me thereto,+ make my last will and testament in manner 
. aha following; 


® The eftates being bequeathed in the form they are by this will; if either of the 
Jegatees die in the life-time of the teftatrix, the legacy of fuch will lapfe ; and if it 
be either of the legacies given to the firt mentioned fon or daughter, the fame will 
become the property of the refiduary legatee; but if he die during the life of the 
teftatrix, and the other two furvive her, the refidue may accrue to them as her 
neareft relatives, yet not by virtue of the will. Now, this the testatrix might have 
prevented by bequeathing to the fame perfons in various other fornys; as by limita- 
tions, or fach conditions as fhe might have thought fic to infert; as, for example, fup- 
pofe jutt before the words, ‘In witnefs,”” the had added, ‘* Provided always, and 
my will is, that im cafe my faid fon J. die before me, then I give, devife, and be- 
queath what I have herein-before bequeathed to him, unto my faid daughter E. but 
in cafe fhe die before me, and my faid fon J. furvive me, then I givey &c, what I 
have herein. before bequeathed to her; unto my faid fon J. and if my faid fon T. die 
before me, and my said fon J. and daughter E. furvive me, then I give, &c, what 
J have herein-before bequeathed to my faid fon T. unto my {aid fon J. and daughter 
E. equally to be divided between them, and do appoint them joint-executors of this 
my will. And if all my faid children die before me, then I give, &c. all that is 


“herein-before bequeathed to my faid children, unto all and every legitimate child or 


children as fhal) be begotten and born of their feveral and refpective bodies at the 
time of my death, equally to be divided, and their feveral and refpective fhares paidy 
afligned and delivered to them, as they fhall feverally and refpeCtively attain the age 
of twenty-one years ; and for the purpofe of thus providing for my faid children’s chil- 
dren, in cafe all my faid children fhall die before me, do appoint may coufins J. and 
W. T. joint-executors of this my will:” ¢ In witnefs,” &c. (as in the will.) 
+ ft is ufual, at the beginning of a married woman’s will, to mention, or, asit1s 


5 


“properly termed, to recite the fubftance of the deed of fettlement, or bond, if fhe 
derives her power of bequeathing from a bond; asthe date thereof, the parties thereto, 


WILLS. Precedents. 


2. following; that is to. Say, I give and bequeath unto my beloved 
husband the sum of £200. “ALs o, I give and bequeath. unto my 
brother W. F. the sum of £100. Aso, I give and bequeath: 


_3-. unto my consin A. S. widow, the sum of £ 100, Ax the rest, 


residue, and remainder of my estate and eifects, of what kind or 

. nature soever, which I have or shall have right.to dispose of, I give 

and bequeath unto my nephew and niece, J. and M. F. equally 

_ to be divided between them, in case they are both living at the 

time of my death; but if either of them shall happen to die before 

me, then I give and bequeath the share of him or her so dying to 

4. thesurvivor of them. Anp Ido hereby nominate, constitute and 

"appoint my brother W. F. aforesaid, sole executor of this my last 

will and testament. In witness whereof I have hereunto set my 
hand and seal, the day of , inthe: ra of our ir Lord ee 


iw 


SIGNED, sealed, &c. | x 
[as ix No. 1.] i cule M. 


ag ou) 
Il gq 
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| org INOCMLE el) ha eee 
4 man having money, goods, and effects, but 70 nuke estate. 7 


a. Gives to his son Ooo. Toa daughter sf 300. . 


i 
2. Lo two daughters £300. each, to be pad when they attain their seid : 


ages of 21 years, or be married: the interest, in the mean fins to be 
af, Hyplied for their maintenance. 

3. Proviso, if the daughters 7 marry under age,. vee without de ather s 

consent, their legacies to go to first mentioned son and daughter. 

4. Cin wife the use of household goods during her ee and te jesbil 
thereof to his son after her death. NE ae 

5. Residue to wife, who 1s made executrix, ae ) Ne 


: IN THE NAME OF Gop, aMEN. I, J. Tr. of the acl of 
, in the distri& of , baker, being i in health of body, and 


of sound mind, memory and understanding, praised be God for 


the same, do make this my last will and testament in manner 
1. following: I give and bequeath to my son T. T. the sum of 


give and bequeath unto my daughters J. and F.'T. the sum of 
£300. each, to be paid when and as they attain their several and 
respective ages of 21 years, or on the day or days of their respec- 
tive marriage, which shall first happen, provided they marry with 


consent as hereafter mentioned; and until my said daughters J. and 


F. shall so attain ‘their ages of 21 years, or be married, my will is, 
that the interest and produce of rhe several seeehOs mae be paid 
a oe land 


the eftate or effeéts fettled or mentioned therein, and the power the wife has thereby 
for difpofing ; which is commonly « done in the fame or like words as are contained | 
in the fettlement or bond: yet, as it often happens, when a married woman has < 
defire to make her will, that fhe cannot immediately have recourfe to her.deed o 
fettlement. or bond (the fame being ufually lodged 1 ina truftee’s 8 hands) 5 ee have here. 
laid down this concife method, whereby a married woman may effeétually difpote of 
eftate or effeéis, provided fhe nae iufficient powe er by virtue of any iste mete 
pievious to her marriage for fo doings ae 


a 
fie i ri 


2. £400. and to my daughter M. T. the sum of £ 300. Atso, I. 
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and applied towards their maintenance and education, in such 
manner as my executrix, herein-after named, ‘shall, according to 


her discretion, think fit: Provipep always, ‘nevertheless, and 


my-willand mind is, that in case one or both of my said daughters 


J. and F. shall marry before having attained 21 years of age, and 


- without having first obtained consent, in writing, under the hand 


of my said executrix, then, from and immediately after such one 
or both of them as may be so married, I do hereby give and be- 
queath the legacy or said sum of £ 300. of such of my said two 
daughters as shall be married, without having obtained consent as 
aforesaid, unto my said son T.and my daughter M.T. equally tobe 


_ divided between them.* AnpIdo hereby give to my wife E, T.: 


+ the whole of 


the use of one half of my plate, linen, china, household goods 


the 
and furniture, which shall be in my dwelling-house at 4 time of 
my death; To HOLD, use, occupy, and possess the same during 
her life; and from and immediately after her death, I give and 


bequeath the said plate, linen, china, household goods and furni- 


ture, unto my aforesaid son T. T. his executors, administrators, 


and assigns. Axx the rest, residue, and remainder of my money, 


goods, chattels, estate and effects, of what nature or kind soever, 
herein or : 


not a before given and disposed of, after payment of my just 


debts, funeral expences, and the expence of proving this my will, 
IT give and bequeath unto my said wife, her executors, adminis- 
“trators and assigns; and I do make, nominate, constitute and ap- 


point my said wife sole executrix of this my last will and testa- 
ment; hereby revoking and making void all and every other will 
and wills at any time heretofore by me made; and do declare this 
to be my last will and testament. I~ wirwess whereof I have 
hereunto set my hand and seal, the day of y in the year 


ofour Lord 17. ! 


Steven, vealed, declared and published, bas 
by the above-named F. T. the testator, as 


and for his last will and testament (the 
above erasement andinterlineations therein. 

- being first made, namely, the words (one yak. 
half of) erased, and the words (the whole 


[eagiey! 
0 89d¥Id 


J 


of) interlined ; likewise, the word (the) 
and the word (herein) interlined) as and 
for his last will and testament, in the pre- 
"sence of us, who, at his request, and in 
his presence, have subscribed our names 


as Witnesses 


L. M. 
meas N. O. 
iy No. 


* If a legacy in this cafe is not given over to another, the condition will not be 
effeCtual. © 
“f it is common, both in wills and deeds, to cut or fcrape out miftakes and wrong 
words or letters; but it is far better to erafe the fame in the above form, and to take 
notice thereof in the atteftation, as we have here done for an example. 


‘ 


A 


2. 


ay 


® 


‘ i 


r. 


be 


" ay,or either of them to business, or setting them up therein, or advancing 


- 


&. Appoiited executors, and constituted guardians. with testator’s wife. 
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vat 2 put ll laos SN aaaeacb ee a ea 
man having a large stock in trade, and other personal estate, toa consi » 
Borable amount >but wo'real estates’ 7 whos dae Vs. 
Takes notice that his wife is provided for by settlement, and, as a token 
of love, gives her some filate, household goods, and mourning. tt 
Gives legacies to two brothers for mourning. — SoA i A a 
Residue of household goods, chattels, stock in trade, estate and effects, te 
two frersons upon trust to sell; and the money arising therefrom, and from 
debis due to-him, to place out at interest for the benefit of his son amd two 


* daughters, and such other children as he might have living, or his wife be 


ecasient with atthe time of his death. The interest to be applied towards 
their maintenance and education, and the principal to be paid at their 
ceceral ages of tiventy-one years, Incase any or either die under age, 


» beaving issue, such to have their parents share; and in case of all their 


deaths without issue, wife to have the whole. If she be then dead, testa- 
tor’s brothers to have it. ‘2 fe iat aa 


Trustees empowered to alter or change the securities on which the monies 


be placed, and to apply the children’s share of ‘the principal for putting 


them in marriage... cet | 
Indemnified against expences and involuntary loss, 


EN tHe Name or Gop, AMEN. I, W. W. of the parish of 
_., in the distri€t of —-—, upholsterer, being sick and weak in 
body, but ef sound and disposing mind, memory and understand- 


ing, thanks be to God for the same, do make this my last will and 


° 


r. testament in manaer following: WHEREAs my dear and leving 


wife M. W. is provided for by settlement made on her marriage, 
and thereby; on my death, will, amongst other things, be entitled 
- to,and possessed of a dwelling- house, or tenement, situate and being 
at ——-, in the parish of ———, in the said district of —,, for the 
term of her life: Now, intokenof the love and affection I have and 
bear for and towards my said wife, I give and bequeath to her all 
the plate, linen, china, household goods and furniture of all kinds, 
which shall be in the aforesaid dwelling-house at the time of my 
death, and also the sum of 20 guineas for a ring and mourning. 


2. Awnp I give and bequeath to my brothers J. and T. W. the like 
3. sum of 20 guineas each for a ring and mourning. ALL the rest, 


residue, and remainder of my plate, linen, china, household goods 
and furniture, and all other my goods, chattels, stock in trade, 
estate and effeéts, of what nature or kind soever, not herein-before 
given or bequeathed, I give and bequeath unto J. J. and T. J. 
70 HOLD to them the said J. J. and T. J. their executors, admi-_ 
nistrators and assigns; upon this special trust and confidence, never- 
theless, that is to say, that they, my said trustees, or the survivor 


_ © of them, or the executors or administrators of such survivor, do 
_. and shail, as soon as convenient after my death, sell and dispose 


thereof, and call in and receive ail such debts, sum or sums of 
rhoney,. as shall be due or owing to me at the time of my death, 


Cy 


A 


Loud 


- and when and as my said children shall severally and respectively 


q 


_ 


iy 


\- 
i] 


id 


WILLS. Precedents. 319 


-and place the monies arising by such sale or disposal, and the 
monies so to be called in and received, upon government, or other 


good and sufficient security, in their own names, and in such mai- 
» mer as they shail-think proper.:. AND ALso, in trust, that they 


- glo and shall receive the interest:and dividends thereof, from:time 
to time, as the same shall become payable, and pay, apply and 
dispose of the same, ora sufficient part trere, for and towards the 
maintenance, education, support, and bringing up of my son f. 
and my daughters M. and E. W. ans such other child or chil- 


~diep ast shall have living, or that my said wife may be ensient 
. with at the time of my death, until my: said childzen shall severally 
_ and respectively attain their several and respective ages of 21 years; 


attain their said ages of 21 years, in trust to pay, assign, transfer, 


~ and convey all the residue of my saidestate and effects, with the 


‘interest, dividends, and produce thereof, as shall not have been 
applied for and towards the maintenance and education of my said 
children as aforesaid, or for putting any or either of them to’ bush 

ness, or otherwise advancing any or either of them in life, pur- 
snant to the power herein-after for that purpose contained, equally 

unto and amongst all my said children, when and_as they shail 


severally and respectively attain their said ages of 21 years: and 
- in case any or either of my said children shall happen to die before 
“.. having attained 21 years of age, without leaving issue of his or her 


body lawfully begotten, then in trust to pay, assign, transfer, and 
convey all the said residue of my estate and effects, and the interest, 
dividends, and produce thereof, or such part thereof as shall re- 
- main unapplied as aforesaid, unto such of my said children as shail 
live to attain his, her or their respective age or ages of 21 years, 
share and share alike, if more tham one. Butin case any or either 
of my said children shall happen to die under age, leaving issue 
of his, her or their body or bodies, lawfully begotten, then in trust 
to pay, assign, transfer, and convey the part or share of such 
deceased child or children unto such his, her or their issue, share 
and share alike (if more than one), when and so soon as they shall 
severally. and respectively attain their several and respective ages 


- of 21 years; and to pay and apply the interest, dividends, and pro- 
_, duce thereof, in the mean time, for and towards their respective 


maintenance and education. But in case alland every of my said 
children shall happen to die under age, and without leaving issue 
of his, her. or their body or bodies, lawfully begotten, then in trust 


to pay, assign, transfer, and convey the said residue of my estate 
and effects, and the interest, dividends, and produce thereof, or 


such part thereof as shall remain unapplied as aforesaid, unto my 


- said-dear and loving wife M. W. her executors, administrators, 


and assigns. But in. case she shall be then dead, then in trust to 


Ge oe transfer, and convey the same-unto my aforesaid two 


brothers J. and T. W. or such one of them as shall be then living: 
and I do hereby empower and direé my said trustees to pay, 
assign, transfer, and convey the same accordingly, AND I do 

authorize 
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authorize and empower my said trustees, from time to finte, ag 


~ often as they shall think proper, to alter and change the securities 


on which the said residue of my estate and effeéts shall hereafter 
be placed out, and from time to time, as often as they shall think 
fit, again to place the same.out upon government; or such other 
good and sufficient security or securities as they shall think proper ; 
and I do hereby also authorize and empower my said trustees to 


_ apply the respective part or share of.any or either of my aforesaid 


children, or the respective part or share of any or either of their 
lawfal issues (in case any or cither of them die under age, leaving 
issue as aforesaid) of and in the said residue of my estate and effects, 
for putting any or either of my said children, his, her or their 
lawiul issue, out to business, or any suitable employ, or for setting 
him, her or them up in business; or advancing him, her or them 
respectively, in any employ or otherwise, for hisy her or their 


_ respective advancement in the werld, by marrying; or otherwise 


howsoever; any thing in this my will contained to the contrary 
thereof in any wise notwithstanding: Awp it is my will and 


meaning, that my said trustees, or either of them, shall not be 


liable to answer or make good any loss or losses that shall or may 
happen to the aforesaid residue of my estate and effects, in placing 
out the trust monies, according to the directions in this my will, 
or in transacting any money affairs, or otherwise relating to or 
concerning the execution of the trusts mentioned in this my will, 
unless the same shall appear to happen by or through their or either 
of their wilful negleét or default; nor shall either of them miy said” 
trustees be answerable or accountable for the acts, deeds, receipts, 
or disbursements of the other of them; but each of them shall be 
answerable only for his own separate acts, deeds, receipts, and. 


disbursements: And Ido hereby direct, that my said trustees shall 


and may pay and reimburse themselves and himself out of the 


aforesaid residue of my estate and effects, all reasonable and 


necessary costs, charges, and expences whatsoever, that they or 
either of them shall or may bear, pay, be put unto, or sustain in 
or about the execution of this my will, or the trust hereby in them 
reposed. Anp Lastiy, I do hereby nominate, constitute and 
appoint my said trustees, the said J. J. and T. J. executors of this 
my last will and testament: and I do hereby also nominate, con- 
stitute, and appoint my said wife, so long as she shall continue my 
widow, and no longer, together with my said trustees, guardians 
of my aforesaid son J. and my daughters M. and E. W. and of all, 


_ any, and every such other child or children as I shall have living, 


or that my said wife may be ensient with at the time of my death:* 


_and I do hereby revoke and make void all former and other will 


and wills by me.at any time heretofore made; and do declare this’ 
to be my last will and testament: In witness whereof Ihave 


_at the bottom of the two first sheets of this my will (the whole 


whereof — 


4 
| 


* To appoint guardians, any father has power. 


f 


a ae ST 


ea ae ee res 
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whereof is contained in three sheets of paper) subscribed my name, 


and to this third and last sheet, my-hand and seal + the 
of ——-, in the year of our Lord re a 


jou 
5) 
< 


Sicnep, sealed, &c. i . Ww Ww 


{asin No, 1,] 


[ws ig 
JO MRTG]. 


No. VII. 
A man posséssed of real estates, fersonal estate, and effets, 
i. Devises a veal estate to one in fee-simple. —~ 
2. dn annuity to a sister for life, payable out of every testator’s Freehold 
estates, except the estate before devised; to be paid by half-yearly pay- 
ments, free of all charges, Sc. with power for annuitant to enter and 
distrain after twenty days non-payment. es 

3. Another annuity to wife out of same estates, Payable in the same manner, 

and with the same power to distrain as given to the sister. 

‘4. Another to a cousin out of same estates, frayable to her at a certain sum 
fer week (exclusive of her husband’s controul), with same [ower to enter 
Sor non-payment, as given to the sister. Be Sad 

§. Devises the estates chargeable with all the annuities to another sister for 
life. ne, 3 

| 6, After the sisters death vests the same in trustees, for freserving contingens 

cies, TORS sma) | 

7. Devises the same estates to another sister for life. | 

8. The same toa man for life. Then to devisee’s issue, and in default 

of issue male, to his issue female, and the heirs male of their bodies. 

9. In default of issue from last-mentioned devisee, devises the estates to a 

kinsman for life. Then to kinsman’s issue. . 
10. Charges the estate with payment of a certain sum, if last-mentioned 
— devisee, or his issite, have them by the devise. 
ai. If last-mentioned devisee die without issue, same estates devised to 
another person for life, and then to his issue; and on failure thereof, to 
testator’s own right heirs for ever. . 
12. Directs debts, Fc, to be paid out of personal estate. 

13. Devises to a public charity. 

14. Pecuniary and specific legacies to a sister. 

15. Residue to wife, and appoints her and a sister executrixes. 

©. IN THE NaME oF Gop, amen. I, T.N. of » In the 

city of ——, being sick and weak in body, but of sound and dis- 
posing mind, memory, and understanding, praised be God for 
_ the same, do make and declare this my last willand testament, in. 
OR ae ye as $a | manner 


+ When the will is contained in more than one fheet of paper, the fheets in which 


it is contained are ufuaily tied together at the top with incle or tape, and then the - 


teftator writes his name on the right hand fide, at the bottom of each, and puts his 
feal to the laft. The witnefles write their names at the bottom on the left hand fide 
of all the fheets; in the laft word whereof, over the place where thofe write their 
names, it is wrote *‘ Signed, fealed, &c.”” (as in No. I.)3 but in the other theets 
only the fingle word ‘¢ Witneffes’’ is wrote jutt over the place where they write 
their names. 
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1. manner and form following; that is to say, I give and devise alf 
that my house or tenement, land, and hereditaments, with the ap- 
purtenances, situate, lying and being in the parish of ——, in the 

, distriét of ——-, and now in the tenure or occupation of D. B. 
_ yeoman, unto. W. N. of the parish of - » in the said district 

a. ot » Clerk, his heirs and assigns forever. Aso, I give, grant, 
and: devise unto my sister E., C. widow,, and her assigns, for and 
curing the term of her natural life, one clear yearly annuity, rent- 
charge, or sum of £40: of lawful money. of the state of South- 
Carolina, to be issuing and payable out of all and every other my 
freehold estate or estates, situate and being in the county of —— 
aforesaid, and the county of ——-, or either of them, or else-_ 
where, not herein-before devised ; the said annuity or rent-charge 
to be paid to my said sister by equal half-yearly payments, the first. 
whereof to begin and be made at the end and expiration of six 
calendar months next after my decease, and always to be paid free. 
and clear of and fromall manner of taxes, charges and impositions 
whatsoever, to be taxed, charged, or assessed upon the said annuity, | 
or upon my said sister, in respect thereof by the authority of the ) 
legislature of this state or of the United States, or otherwise how- 
soever; and if it shall happen that the said annuity or rent-charge ! 

of £40. or any part thereof, shall be behind or unpaid by the | 
space of twenty days next over or after any or either of the said 
days whereon the same is made payable, and ought to be paid as 
aforesaid (being lawfully demanded), that then, and.from thence- 
forth, and from time to time, as cften as the same or any part 
thereof shall be so in arrear and unpaid, it shall and:may be lawful 

to and for my said sister E. C. and her assigns, upon the said 
freehold estate and estates, every or any part or parts thereof, to 

_ enter and distrain, and the distress and distresses there found to take, 
lead, drive, and carry away, and to impound, detain, or otherwise 
to sell and dispose of the same, until thereby or otherwise she and 
they shall be lawfully ‘satisfied and paid such annuity or yearly 
rent-charge, or so much thereof as shall be in arrear, together with | 
all costs, charges and expences whatsoever, as shall be occasioned 

3- bysuchentry, distress and sale.* Axso, I give, grant and devise 
unto my beloved wife J. N. and her assigns, one annuity or clear 
yearly rent-charge of £ 40. of lawful money of the state of South- 
Carolina, for and during the term of her natural life, to be issuing 
and payable out of and irom all and every my said other freehold. 

“estate and estates aforesaid, not herein-before particularly devised, 
and to be payableto her half-yearly ; in the manner and with thelike 
power for my said wife J. N. to enter upon the said premises, and 
to make distress and distresses,and to make sale thereof, in case of 
non-payment of such annuity, or any part thereof, as is hee 
laa RRC Po a wae EOre|? 


i 


 * This annuity being charged on real eftate, the executor has no, more concern 
' therewith than he has with a devife of real eftate, wherefore the annuitant may enter 
_and make difirefs and {gle without his intervention.—It is moft ufual to make am 

enn ty payable frog the firft quarter day after the teftater’s death, asin No. Vile 
Giaule Zo, Pt 


a 


4. 


5 


6. 


* 
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before given to my sister E. C. in case of non-payment of her 
annuity or rent-charge of £40. or any part thereof as aforesaid. 
Aso, I give, grant and devise unto my cousin F. J. wife of J. J. 
ef ——, in the county of - aforesaid, tallow-chandler, one 
other annuity or clear yearly rent-charge of £10. 8s. of lawful 


_ money of the state of South-Carolina, for and during the term of 


her natural life, :to be issuing and payable out of and from all and 
every my said other freehold estate and estates aforesaid, not herein- 
Defore particularly devised, and to be paid to her weekly after the 
vate of 4s. a week; and her receipt shall be a suflicient discharge 
for the same, which shall not be subject to the controul or inter- 
- meddling of her said husband J. J. with the like power and swith 
- the same authority for the said F. J. to enter upon the said premises, 


--and to make distress and distresses, and to make sale thereof, in 


_ case of non-payment of such annuity, or any part thereof, as is 


_ -herein-before given to my said sister E. C. in case of non-payment 


. of her annuity or rent-charge of £40. a year, or any part thereof 
as aforesaid. Auso, I give and devise all and every other my said 


- freehold. estate and estates wheresoever as aforesaid, not herein- | 


before particularly devised, but charged and chargeable with the 
' payment of the said respective yearly annuities or rent-charges 
cherein-before particularly mentioned, unto my sister M. N. spin- 

ster, for and during the term of her natural life: Awp from and 
immediately after the determination of that estate, I give and devise 
the same, and every part thereof, unto J. S. and D. D. of “ 
in the said county of ~, gentlemen, and to their heirs, in trust 
only, to preserve and support the contingent remainders and uses 
herein-after limited from being defeated, barred or destroyed; and 
for that purpose, from time to time, and at aii times,to make entries 
and bring actions as occasion may be or require: nevertheless, to 
permit and suffer the said M. N, to receive and take the rents, 
issues, and profits thereof, for and during the term of her natural 
life: Anpb from and immediately after the decease of my said sister 


_M.N. I give and devise all and every my said ether freehold estate 


and estates, so given to my said sister M.-N. for life as aforesaid, 
_and charged and chargeable with the several and respective annul- 
ties as aforesaid, unto and.to the use of my said sister E. C. during 
the term of her natural life; and from and, immediately after the 
determination of that estate, then I give and devise the same, and 
every part thereof, unto the said J. S. and D. D. and their heirs, 
in trust as aforesaid, to preserve and support, &c. [as in clause 6, 
only a different name:| Ann after her decease, then I give and 
devise all and every my said other freehold estate and estates where- 
_ soever, devised to my said sister E. C. as aforesaid, and charged 
and chargeable as aforesaid, unto the said W. N. for and during 
the term of his natural life; and from and immediately after the 
determination of that estate, I give and devise the same, and every 
part thereof, unto the said J. S. and D. D. and their heirs, in trust 
as aforesaid, to preserve and support, &c. [as in clause 6, only a 


different name: and from and immediately after the decease of the 
FG te | said 


~~ 


“ — . a a 
re ne ene Oe 
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11., Awp for default of such 


said W. N. I give and devise all and every my said other freehold 
estate and estates so given to the said W.N. for life as aforesaid, 
and charged and chargeable as aforesaid, unto and to the use and. 
behoof of the first son lawfully begotten, or to be begotten of the 
said W. N. and the heirs-male of ‘the body of such first son law- 


\ 


fully issuing; and for default of such issue, to the use and behoof 


of the second, third, and all and every other son and sons of the 


said W. N, and the heirs-male of the’ body and bodies of such 


_ second, third, and other son and sons lawfully begotten or to be 


begotten, severally and suceessively, as they shall be in seniority 
of age and priority of birth; that is to say, the eldest of such son 
and sons, and the heirs-male of his and their body anc bodies, being 
always to be preferred before the younger of such son and sons, 
and the heirs-male of his and their body and bodies lawfully to be 
begotten ; and for default of such issue, then I give and devise 
all and every my said other freehold estate and estates wheresoever 
as aforesaid devised, to the first daughter of the said W. N. law- 

fully begotten or to be begotten, and to the heirs-male of the body: 
of such first daughter lawfully issuing; and for default of such issue, 
then to the use and behoof of the second, third, and all and every 
other daughter and daughters of the said W. N. and to the heirs- 
male of the body and bodies of such second, third, and other 
daughter, lawfully begotten or to be begotten, severally and’ suc- 
cessively, as they shall be in seniority of age and priority of birth: 
Ano for default of such issue, then I give and devise all and every 
my said other freehold estate and estates wheresoever, so devised 
to the issue of the said W, N. as aforesaid, and charged and charge- 
able as aforesaid, unto and to my kinsman J. B. son of T. B. of 
-——, in the county of —— aforesaid, tallow-chandler, by J. 
his wife, for and during the term of his natural life; and from 
and immediately after the determination of that estate, then F give 
and devise the same, and every part thereof, unto the said’ noe: 


and D. D. and their heirs in trust as aforesaid, to preserve-and sup- 
port, &c. [as in clause 6, only a@ different name:] and from and 
immediately after the decease of the said J.B. I give and devise all 
and every my said other freehold estate and estates wheresoever, 
so given to the said J. B. for life, as aforesaid, and charged and 
chargeable as aforesaid, unto and to the use of the first son of the 
said J. B. lawfully begotten, &c. [the same as to the issue of WN. 
in clause8.] Anp my willis, that in case the above-named J. B. or 
his issue, shall at any time hereafter be seised or possessed of the 
freehold estates so devised as aforesaid, the sum of £ 100. shall 
then be paid to W. B. brother of the said J. B. and I do hereby 
charge: the said estates with the payments thereof accordingly ; ° 
: issue of the said J. B. I give and devise all 
and every my said other freehold estate and estates wheresoever, 
so devised to the issue of the said J. B. as aforesaid, and charged 
and chargeable with the payment of the several annuities as afore- © 
said, unto and to T. W. of, &c. and his issue [22 same manner as 
devised to WN. in clause 8;} and for want of ‘such issue, to my 
me own 
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iz, own right heirs for ever.* Ann I do will, order and dire@ 
that all my just debts, funeral expences, and the charges of proving 
this my wil, be, by my executors herein-after named, paid and 
discharged out of my personal estate; and after payment thereof, 

13. I give and bequeath to the commissioners of the orphan house for 
. the time being in the city of Charleston, the sum of £ 200. for 
. the use of the said orphan honse; the same to be paid within nine 
34. months after my decease. Aso, I give and bequeath unto my 
said sister B. C. the sum of £20. my gold watch, silver pint and 
z5. quart cups, marked 'P. N. and all my silver tea-spoons. Aut the 
rest, residue and remainder of my personal estate, of what nature 

or kind soever, I give and bequeath the same, and every part 
thereof (after the payment of my debts, funeral expences, charges 

of proving this my will, and legacies as aforesaid) unto my said 
wife J. N. Awp I do hereby nominate, constitute, and appoint 
my said wife J. N. and my said sister E. C. executrixes of this 
» my last will and testament; hereby revoking and making void all 
former wills and testaments at any time heretofore by me made; 

and do declare this to be my last willand testament. In witness 
whereof I have, at the bottom of the three first sheets of this my 
will (the whole whereof is contained in feur sheets of paper), sub- 
scribed my name, and to this fourth and last sheet my hand and 

© geal, the day of ———, in the year of our Lord 17. 


SIGNED, sealed, &c. [as in No. I. 
only here must be three witnesses. } 


S ad 
1d 


TN. 


a 
3 
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A man makes his will of his real estate only, and devises the same toa single 
woman, chargeable with an annuity given to his natural daughter thereout. 
1. Devises the estate subject to an annuity. : 
2. Gives the annuity payable haif-yearly, with power to enter and distrain 
after 20 days non-payment. | 
3. Power to enter and receive the rents after 40 days non-payment. 
IN THE NAME oF Gop, amen. I, M. J. of the parish of 
——, in the district of , being in health of body, and of sound 
; and 


# By thofe devifes and limitations begun at claufe 5, may be perceived how a man 
gnay limit his lands to as many perfons as are in being for life, with remainders to 
as many of them as he thinks fit; and hereby he atts confiftent with the rules of 
Jaw and equity; as here, although neither of the pe:fons to whom thofe eftates are 
in this manner devifed for life, can convey for any longer term than for his or her 
own life; yet the iffue to whom the eftates are limited, or either of them, as foon as 
the condition thould have been performed by having iffue, may aliene the efate, fo 
as to bar his own children of their inheritance: and afterwards, by re-purchafing the 
lands (or getting them re-conveyed to himfelf) obtain a fee-fimple abfolute that would 
defcend according to the courfe of the common law. Here we have a defcription both 
‘of a remainder and reverfion, as we fee: eftates ar given to feveral perfons for life, 
with limitations to their iffue in tail, which are called remainders ; and for want of 
fuch iffue, the teftator ultimately gives the eftates to bis own right heirs for ever, 
which latter is called a reverfion, and this would have exifted had the teftator made 
no mention thereof. i 


~.. sne shall be fully paid and satisfied all such arrearages, with costs 


charged with the said annuity as aforesaid, and distrain for the 


. then and so often as the same, or any part thereof, shall be soin 


receive and take, until she be therewith and thereby, or by the 


_ entry to be made as aforesaid, together with her cost, charges and _ 


® Where the will concerns only land there is no need of an executor, neither 
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and disposing mind, memory, and’understanding, praised be God 

for the same, do make this my last will, in manner following: | 

I give and devise unto I. P. of the parish of —— aforesaid, single 
woman, all that my tenement, land, and hereditaments, with the 
appurtenances, situate, lying, and being at , and now in the 
tenure or occupation of ; TO HOLD unto her the said I. P. 

her heirs and assigns for ever; suBjECT, nevertheless, to, and 
charged and chargeable with the annuity, yearly rent, or sum of 

forty pounds, herein-after mentioned. Ano I do hereby give, | 
devise, and bequeath unto J. P. (the natural daughter of the said ] 


I. P.) and her assigns, for and during the term of her natural life, 1 


oneannuity or clear yearly rent or sum of £ 40. of lawful money of : 
the state of South-Carolina, free of all taxes and other deductions . 
laid by this state or the United States, or otherwise, to be issuing | 
and payable out of the said tenement, Jand and hereditaments, and 1 
to be paid and payable by half-yearly payments, at and upon the : 
— days of and ——; the first payment thereof to be on such 
of the same days as shall first and next happen after my decease; | 
and I do hereby charge and subject the said tenement, land and : 
hereditaments, to and with the payment of the said annuity, yearly | 
: 


rent, or sum of £40. accordingly: and my will is, that in case 
the said annuity, or any part thereof, shall be behind or unpaid by _ 
the space of twenty days next after either of the aforesaid days 
whereon the same is herein-before dire¢ted to be paid as aforesaid 
(being lawfully demanded), that:then and so often as the same, or 


any part thereof, shall be so in arrear, it shall and may be lawful 
for the said J. P. and her assigns, to enter upon the said premises 


same, or for so much thereof as shall be so in arrear, and the dis- 
trees and distresses then and there found to detain and keep, until 


and charges in and about the making and keeping thereof. Ann | 
in case the said annuity, or any part thereof, shall be behind and 
unpaid by the space of forty days next after either of the saiddays ‘ 
of payment whereon the same ought to be paid as aforesaid, that 


arrear, it shall and may be lawful for the said J. P. and her assigns, 
into all and singular the premises charged with the said annuity as. 
aforesaid, to enter, and the rents, issues, and profits thereof to 


person or persons who shall be then entitled to the immediate pos- 
session of the premises, paid and satisfied the same, and every part 

thereof, and all the arrears thereof incurred before, and that shall 
incur during such time as she shall receive the rents, issues and * 
profits thereof, or be entitled to receive the same by virtue of such 


expences, laid out and sustained by reason of the non-payment 
thereof, or any part thereof.* In witness whereof, I have here- 
| ~ unto 


i 


| 
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n 


unto set my hand and seal, the ——— day of , in the year of 
our Lord 17. , 
SrGneED, sealed, &c. [asin No.l. MT -F= 
only here must be three witnesses. | ak as 
: : | No. IX. 
A CODICIL, whereby a will is altered and new legacies given. 


WHEREAS I, J.M. of street, in the city of , hosier, have 
made and duly executed my last will and testament in writing, bearing 
date the 4th day of September, 1787, and thereby given and bequeathed 
the sum of £200. unto TI. M. now, I do hereby revoke and make void 
the said legacy of £200. so given and bequeathed by my said will unto 
the said T. M. and do give and bequeath the said sum of £200. unto 
jn Poof , in the city of » haberdasher; axso, I dorevoke and 
make void the two several legacies of £100. apiece, given and be- 
queathed by my said will unto C. H. and W. H. and do give and be- 
queath unto the said C. H. and W. H. the sum of £40. apiece, and 

‘no more: Anp I do hereby give and bequeath unto R. W. of lane, 
in the town of Camden, cordwainer, the sum of £120. AndI do 
ordain and declare this present writing to be a codicil to my said will, 
and that the same shall be annexed thereto, and taking as part thereof; 
and do confirm my said will in every particular thereof that is not hereby 
altered or revoked: In witness whereof I have to this codicil set my 
hand and seal, the day of , inthe year of our Lord 17 . 
SIGNED, sealed, declared, and published 

by the said F. M. as and for a codicil 

to be annexed to his last will and testa- J. M. 

ment, and to be taken as part thereof, in 

the presence of 

{ [wo witnesses. | 


Bie 
- J 998 /g 


No. X. 
A nincupative will: 

THE vast wittofT. M. late of lane, in the city of Charles- 
ton, gentleman, deceased, declared by him by word of mouth the 4th day 
of September, 1785 [Here insert the words as spoken by the deceased, and 
conclude thus.] Those were the words spoken by the said deceased T. 
M. in the presence of us who have hereunto subscribed our names as 


witnesses thereof, this day of Eee ks 

/.-- [Three witnesses. ] . 

sib | No. XI. : 
°° A release or discharge for a legacy. 


TO ARL-TO wuom these presents shall come: I, J. F. of ——~street, 
in the city of Charleston, silversmith, send greeting. Wuereas T. 5: 
late of ——, in the said city of Charleston, butcher, deceased, in and 


by 


ought itto be proved in the fpiritual court. For eftablifhing the fame, and perpetue 
ating the tefimony thereof, it may be proved in chancery. 


Sieh aati, 
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by his last will and testament in writing, bearing date on or about tlie 
4th day of September, 178g, did give and bequeath unto me the said 
J. F. the sum of £60. and the said T. S. by his said will, made and 
constituted W. M. and J. D. executors thereof. Now KNow ALL 
yy these presents, that I, the said J. F, do hereby acknowledge to have 
received of and from the said W. M. and J. D. the said sum of £ 60. 
so given and bequeathed to me in and by the said will of the said T. S. 
as aforesaid, and thereof, and of and from every part thereof; do fully, 
clearly, and absolutely acquit, release, and for ever discharge, the said W. 
M. and J. D. their heirs, executors, administrators and assigns; and also 
the estate and effects of the said testator, and évery part thereof: AND in 
consideration thereof, I, the said J. F. do, for myself; my executors; 
administrators and assigns, remise and release unto the said W. M. and 
J. D. their heirs, executors and administrators, all and all manner of 
action and aétions, cause and causes of action, suits; legacies, sum and 
sums of money, judgments, executions, claims and demands whatso- 
ever, both at law and in equity, which against the said W. M. and J. 
D. their heirs, executors, or administrators, or the estate or effedls of 
the said testator, I the said J. F. ever had, or which I, my executors, 
administrators, or assigns, Can or may have, claim, challenge, or des 
mand, for or by reason or means, or on account of the said sum of 
£60. so given and bequeathed to me in and by the said last. will and 
testament of the-said T. S. as aforesaid. Iw witness whereot i the 
said J. F. have hereunto set my hand and seal, the -—- day ——+, in 
the year of our Lord * 17. , Ray ARSE 


ay if 


SEALED and delivered in bine f r. 
the fresence of ne 


Sale P ; 
oN. M. 


a 


* Figures are put here for the fake of brevity, but deeds as well as wills fhould 
be written in words at full length; and as this and the other forms hereafter laid 
down are precedents for deeds, we shall make a few brief obfervations concerning 
fealing, figning and delivering, or what is termed, executing and witnefling the fame, 
after being written on paper or parchment, in order that thereby the whole proceeding 
may be made valid in law. And preparatory hereto we may firft take notice of what — 
has been mentioned concerning reading a will, which is fo applicable to a deed 5 
as for making a good deed, it is requifite that it be read wherever any of the parties 

‘defire it; and if it be not done on his requeft, the deed is void asto him. If he can, 
he fhould read it himfelf: if he be blind or illiterate, another muft read it to him. 
If it be read falfely, it will be void; at leaft for fo much as is mifrecited, unlefs it 
be agreed by collufion that the deed fhall be read falfe on purpofe to make it void; 
for in fuch cafe it fhall bind-che fraudulent party. Black. Com. 2 V. 304. The 
deed being thus perfectly read, it is requifite that the party feal it, which is ufually 
done by his putting any feal upon the wax and impreffion made thereon by the perfon 
who prepared the deed; or by making a circle with the letters L. S.. (Locus Sigilli) 


+ 


pitisicalig hese IN 7!’ é a ; i S 
within the fame, thus ( 148+) ; which has been determined by the courts of this ftate 


to be a legal feal: and likewife he thould fign it, by writing his name as int the above 
form ; but if he cannot write his name, he may, as is ufual, make a mark with his, 
pen oppofite the feal, which is commonty made in this form ><. The party having 
now fealed and figned, the next requifite to perfecting the deed is, that he deliver it 


ss 
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Now x kT, 


Discharge to executor's where the testator bequeathed the residue of his estaté 
and effects to them, upon trust for his children, with a benefit to the sur- 

vivors if either should die under age. +3 

1. Recites the will and bequest to the trustees, with the various trusts. 

2. Lhe trustees’ power of applying the children’s share Sor putting them to 
business, €Fce. 

3. That testator left 3 children, all of whom are living; and that the trustées 

firoved his will, €Fc. 
4. Lhat one child hath attained 21 years of age; and by the trustees’? account 


the 3 children have been advanced different sums; and that £ 1000. of 


testator’s estate 1s undisposed of. 

§. Lhat for making an equal division, the several sums advanced Jor each 
child ave added to the £1000. and the whole divided into three equal 
shares, and out of each separate share deduéed the seharate sums ad- 
vanced. 

6. Child of age releases testator’ s estate, and the trustees, of all future claim, 
exctft what may accrue to him by either of the younger children dying 
under ages . 

TO art To wom these presents shall come, A. B. of the 

- parish of ——, in the distriét of , ironmonger, sends greeting. 
oi. Whereas C. B. late of the said parish of ——, linen-draper, 
deceased, in and by his last will and testament in writing, bearing 
date on or about the 8th day of June, 1785, after having thereby 
bequeathed divers legacies, did give and bequeath all the rest, 
residue and remainder of his plate, china, household goods, and 
furniture, and all other his goods, chattels, stock in trade, estate 
and effetts, of what nature or kind soever, to D. E. and F. G. 
To HoLD unto them, their executors, administrators, arid assigns, 
upon this special trust and confidence, that they the said trustees, 
or the survivor of them, or the executors or administrators of such 
survivor, should, as soon as convenient after his death, sell and 
dispose thereof, and call in and receive all such debts, sum or 
sums of money, as should be due or owing to him at the time of 
his death, and place the moneys arising by such sale or disposal, 
and the moneys so to be called in and received, upon govern- 
ment or other good and sufficient security, in their own names, 
and in such manner as they should think proper: AND aLso 
in trust, that they should receive the interest and dividends there- 
of, from time to time, as the same should become payable, and 
. Uu | Pays 


abfolutely ; the ufual method whereof is, for him to talte the fame up in his hand 
and fay, ** I deliver this as my act and deed,” and thereupon deliver it down on the 
table or place from whence he tock it up, or to the party to whem itismadee From 
_ this tradition or delivery the deed only takes effect; for if the date be falfe or im- 
poffible, the delivery afcertains the time of it, and hereby the party delivering adopts 
the fealing, if another perfon and not himfelf fhould have fealed ity and by a parity 
of reafon, the figning alfo, and makes them both his OWNe Black. Com. 2 vol. 306. 
The deed being thus executed in the prefence of witnefies (who fhould be perfona 


difinterefted), thofe fubfcribe their names as in the above form, 


> 


Tay 
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pay, apply, and dispose of the same, or a sufficient part thereof,. 
for and towards the maintenance, education,, support, and bringing 
up of his son the said A. and his daughters H. and J. B. and such 
other child or children as he should have living, or that his wife 
might be ensient with at the time of his death, until his said. chil- 
dren should severally and respectively attain their several and re~ 
spective ages of 21 years; and when and as his said children should 
severally and respectively attain their said ages of 21 years, in trust 
to pay, assign, transfer, and. convey all the said residue of his estate 


and effects, with the interest, dividends, and produce thereof, as: 


should not have been applied for and towards the maintenance and. 
education of hissaid childrens aforesaid, or for putting any or either 


of them to business, or otherwise advancing any or either of them 
in life, pursuant to the power in his,said will for that purpose 


afterwards contained, equally unto and amongst all his said chil- 


dien, when and as they should severally and respectively attain. 
their said ages of 21 years; and in case any er either of his said. 
children should happen to die: before having attained 21 years of 
age,. without leaving issue of his or her body. lawfully begotten,. 
then in trust to pay, assign, transfer and convey all the said residue 


of his estate and effects, and the interest, dividends, and produce 


thereof, or such part thereof as should remain. unapplied as-afore- 
said, unto such of his said children as should live to attain his, 
her, or their respective age or ages of 2¥ years,. share and share 
alike, if more than one. AND WHEREAS. the said ©. B.. in and 
by his said will, did authorize and empower his said trustees to 
apply the respective part or share of any or either of his aforesaid. 
children, of and inthe said residue of his estate and effects, for putting” 
any or either of them, his, her, or their lawful issue, out to busi- 
ness, or any suitable employ, or for setting him, her,.or them, up 
in business, or advancing him, her, or them, respectively in any 


~ employ or otherwise, for his, her, or their, respective advancement. 


in the world, by marrying or otherwise howsoever 5 and the said 
testator nominated, constituted, and appointed the said trustees, 
the said D. E. and F. G. executors of his said last will and testa- 


ment, as in and by the same, relation being thereunto had,, what. 


is herein-before in part recited will more fully and at large appear. 
Awp wHEREAS the said testator died without altering or revoking 
his said will, leaving his aforesaid three children, his only. issue 
him surviving (all of whom are now living); and shortly after 
his death the said D. E. and F. G. proved his said will in the court 
ef ordinary for the distri&t of ——, and took. upon them the said: 
executorship and trust. AND WHEREAS the said A. B. hath at- 


tained his said age of 21 years, and the said trustees have made up 


an account of and concerning the said residuary estate and effects, 
and all moneys received and paid by them, in pursuance of the 
said trust and executorship, whereby it appears they have advancedy, 


paid, laid out and expended, to, for, and on account of the said. - 


‘A. B. the sum of £400. to, for, and on account of the said H. Bu 


& “o 


» 


| the sum of ot 309. and to,, for,,and on account of the said J. vd | 


ae 
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the sum of £260. and that there is now remaining in their hands, 
and on good security, as placed out by them, the sum of £1000. 
of and belonging to the said residuary estate and effects of the said 
C.B. Anp wHereas for making a just and equal division of 
the said sum of £ 1000. among the aforesaid 3 children, pursuant 
to the said last will and testament of the said C. B. it is. agreed to 
add the aforesaid three several sums of £400. £300. £250. to 
the said sum of £1000. which makes the same £1950. and then 
to divide the whole into three equal shares, and deduct out of each 
third part what has respectively been advanced, paid, laid ont, and 
expended, to, fer, and en account of each child, whereby the share 
of the said A. B. therein appears to be the sum.of £250. Now 
THESE PRESENTS WITNESS, that.as well fer and in consideration 


‘of the said sum of £ 400. heretofore advanced, paid, laid out, and 


expended, to, for, and on account of the said A. B. as aforesaid, 
and of the said sum of £2 50. to him in hand paid by the said D. 


E. and F. G. at-or before the execution of these presents, the 


receipt whereof is hereby acknowledged, he the said AB. HATE 
remised, released, and for ever discharged, and by these presents 
poTH remise, release, and for ever discharge the said D. E. aud 
F, G. their executors, administrators and assigns, of and from all 
the estate, right, title, interest, property, claim, and demand what- 
soever, both at law and in equity, of him the said A. B. of, in, 
and to the said residue of the estate and effects of the Sy CMe 
deceased, by virtue of his said will, or otherwise howscever; AND 
aLso of and from all.and all manner of aétion and aélions, suits, 
pills, bonds, writings, obligations, debts, dues, duties, reckon- 
ings, accounts, sum and sums of money, judgments, executions, 
‘quarrels, controversies, trespasses, damages and demands whatso- 
ever, both at law and in equity, or otherwise howsoever, which 
against the said D, E. and F. G. or either .of them, in their or 
either of their.own right, or as trustees, or executors, constituted 
and appointed in and by the said last will and testament of the said 
. B. deceased, orotherwise, he the said A. B. now hath, or ever 
had, or which he, his executors, administrators or assigns shall 


vor may hereafter have, claim, challenge or demand, for or by 


yeason, or means, or on account thereof, or for, or by_reason, or 
means, or on account of the said residuary estate and effects of the 
said C. B. or for, or by reason, or means, of any act, matter | 
or thing, incident or relative thereto, from the beginning of the 
world to the day of the date hereof, (Save and except all such 
estate, right, title and interest, as may accrue to him the said A. B. 
or which he may at any time hereafter have, claim, challenge or 
demand, of, in, or unto the said residuary estate aud effects of the 
said C. B. deceased, or any part or parcel thereof, from, by, or 
on account of the death of both or either of the aforesaid H. and 


_ J.B. which is not intended by these presents to be released.) Iw 
witness whereof the said A, B. hath hereunto set his hand and 
seal, &c. [as in No, 4i.] 


FRM ap € V - “ rd No. 
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No. XIII. | 
Discharge for legacies by husband and wife.*® 


TO aL. To wHom these presents shall come, A. B. of —— street, 
in the city of Charleston, cordwainer, and C. his wife, send greeting. 
Wuereas D, E. late of - street aforesaid, victualler, in and by 
his last will’and testament in writing, bearing date on or about the 8th 
day of June, 1785, did give and bequeath unto the said C. by her then 
name and description of his cousin C. F. spinster, the bed, with a 
mahogany four-post bedstead, bolster and pillow, and the mahogany 
chest upon drawers, together with six hair-bottom mahogany chairs, 
and pillow and claw mahogany table board, parcel of the furniture in 
the room over the dining-room, on the two-pair of stairs in the dwel- 
ling-house of the said D. E. and also did give and bequeath unto the 
said C. the sum of £ roo. and the said D. E. nominated and appointed 
G. H.and JK. executors of his said will, who, since his death, have du- 
ly proved.the same in the court of ordinary for the district of ——: 
WHEREAS, since the death of the said D. E: the said C. F. hath inter- 
married with the said A.B. Now THESE PRESENTS WITNESS, that 
the said A. B. and C. his wife, do hereby acknowiedge to have received 
of and from the said G. H. and J. K. the aforesaid bed, four-post bed- 
stead, bolster and pillow, the mahogany chest upon drawers, the six 
mahogany chairs and table board, and also the said sum of £100. sa 
given and bequeathed to the said C. in and by the said last will and tes- 
tament of the said D. E. as aforesaid; and thereof, and of and from 
every part thereof, do fully, clearly, and absolutely acquit, release, and 


for ever discharge, the said G, H. and J. K. their executors, administra- 


tors, and assigns, and also the estate and effeéts of the said testator, and 
‘every part thereof: Awp, in consideration thereof, they the said A. B. 
and C. his wife, do, for themselves, their executors, administrators and 


assigns, remise and release unto the said G. H. and J. K. their executors 


and administrators, all, and all manner of a¢tion and actions, cause and — 


‘causes of action, suits, legacies, sum and sums of money, judgments, 
executions, clairns, and demands whatsoever, both at law and in equity, 
which against the said G. H. and J. K. their executors or administra - 
tors, or the estate or effets of the said testator, they the said A. B. and 
C. his wife, or either of them, ever had, or which they, their executors, 
administrators or assigns, can or may have, claim, challenge or demand, 
for, or by reason or means, or on account of the said furniture, or the 
said sum of £ roo. given and bequeathed to the said C. in and by the 
said last willand testament of the said D. E. as aforesaid. In wiTNEss 
whereof, the said A. B. and C. his wife, have hereunto set their hands 


and seals, &c. [as in No. XI. only here being two persons to execute, there — 


must be ive seals to the deed ; one for the husband to write his name opposite, 
and the other for the wife to write her name opposite thereto. | , 


* Where any legacy is given to a woman who marries before the fame is paid or 
delivered to her, the hufband fhould join in the difcharge. So likewife if a legacy 
be given to a woman during her marriage, unlefs in either of thofe cafes it fhould 
appear clear by the will that the hufband can in no wife have any claim theseto, of 
‘interference therewith. . Cane ine i 


> AND 


-No, 
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No. XIV. 


Release by a new administrator on settling with and receiving goods unad- 
ministered from the old. 


TO aL To wHom these presents shall come, A. B. of , in the 
county of , gentleman (administrator of his late deceased mother 
C. B. to whom his deceased father D. B. bequeathed the whole of his estate 
and effects), sends greeting. Wuereas D. E. uncle of the said A. B, 
did, in the minority of the said A. B. take out letters of administration 
of the goods and chattels of the said C. B. deceased, for the benefit of 
the said A. B. and the other children of the said C.B. AND WHEREAS 
the said A. B. having attained the age of 21 years, the said D. E. hath 
resigned up his administration so taken by him as aforesaid, and letters 
of administration de onis non, are granted to the said A. B. of the said 
C. B. his mother, for himself and the benefit of his sisters and brother 
F. G. and H. B. children of the said C. B. deceased: AND WHEREAS 
the said D. E. and A. B. administrators as aforesaid, have now made 
up and adjusted all accounts, matters and things, of and concerning all 
moneys received, paid and disbursed by the said D. E, as administrator 
as aforesaid, and all other the estate whatsoever of or belonging to the 
said C. B. deceased, which have been received or come to the hands 
or disposition of the said D. E. and upon adjusting the said accounts 
there appears to be remaining in the hands of the said D. E. the sum 
of £2000. in money, and one bond under the hand and seal of J. K. 
of ——, in the penal sum of £ 1000. with a condition to be void upon 
the payment of £500. on the day therein mentioned; which said sum 
of £2000. together with the said bond and all writings and papers 
appertaining or belonging to the estate of the said C. B. the said D. E. 
hath, on the day of the date hereof, paid and delivered up to the said A. 
B. Now xNnow Att by these presents, that the said A. B. doth 
acknowledge to have received of and from the said D. E. the said sum 
of £2000. together with the said bond, and all writings and papers 
appertaining or belonging to the estate of the said C. B. and thereof, 
and of and from every part thereof, doth fully, clearly, and absolutely 
acquit, release, and for ever discharge the said D. E. his heirs, executors, 
and administrators: Anp in consideration thereof, and being satisfied 
in the premises, HaTH remised, released, and for ever discharged, and 
in and by these presents poTH remise, release, and for ever discharge 
the said D. E. his heirs, executors and administrators, of and from all 
reckonings, accounts, sum and sums of money, by him had and 
received in pursuance of the said administration so eranted to him as 
aforesaid, and of and from all other reckonings, accounts and demands 
whatsoever, and all and every action and actions, cause and causes of 
-aétion, suits, judgments, executions, claims and demands, both at law 
and in equity, or otherwise howsoever, which against the said D. E. 
he the said A. B. now hath, or ever had, or which he, his executors, 


or administrators, shall or may have, claim, challenge or demand, for 
A or 
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or on account of any aét, matter or thing whatsoever, from the begin- 
ning of the world to the day of the date of these presents. IN WITNESS 
whereof the said A. B. hath hereunto set his hand and seal, &c. [as in 
No. XI] : i . 


No. XV. 


Letter of attorney for proving a seaman’s will, and doing other business for 
: ithe executor. ; | o 
KNOW atu men by these presents, that I, A. B. widow and sole . 
executrix named in the last will and testament of €. B. mariner, late 
deceased, for divers good causes and considerations me hereunto mov- 
ing, HAVE made, ordained, authorized, constituted and appointed, 
and by these presents DO make, ordain, authorize, constitute and 


Pe ee a i ee ne 


ee eT ee 


appoint D. E, of —— street, in the city of ——, taylor, my true and. 
Jawful attorney, for me, and in my name, to appear before the judge of 
. the court of ordinary for the district of ——, and in my name to pray 


and obtain probate of the said last will and testament of my said deceas- 

ed husband, for my use and benefit; and when the same is obtained, for 

me and in my name, or in the name of him the said D: E. to ask, 

demand, require, and receive, of and from any person or persons, all 

| and every sum and sums of money, now due and owing, or hereafter 

pei to become due and owing to me as sole executrix of the aforesaid will, 
or otherwise howsoever, by means or virtue thereof; and to make any | 4 
such composition or compositions with any person or persons from = 

whom any such said sum or sums of money is, are, or shall be due and 
' owing to me as aforesaid, for or concerning the same respectively, as 


e 


he the said D. E. shall think fit, and on receipt of such said sumor sums _ 
of money, or any part thereof, to make, sign, seal, and deliver proper 
and sufficient acquittances, receipts, releases, or discharges therefore, 
in my name or otherwise ; and in case of non-payment, any action or 
| actions, suit or suits, in law or equity, to commence and prosecute for 
ee recovery thereof; and one or more attorney or attorneys under him the 
: said D. E. for the purposes aforesaid, to make, constitute, andat his 
| pleasure to revoke; and to do all other lawful acts and things whatsoever, 
ia concerning the premises, as fully, in every respect, as I myself might or 
could do if personally present; ratifying, allowing, and confirming all 
and whatsoever my said attorney shall lawfully do, or cause to be done, 
if in or about the premises, by virtue of these presents. IN WITNESS 
whereof I the said A. B. have hereunto set my hand and seal, &c. [as 
in No. XI] ° | | ‘ 4 


hay: 
m4 
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No. XVI. 


FORM OF AN INVENTORY. 


A true and perfect inventory of all the goods, chattels, and personal estate 
of A. B. late of C. in the county of —, yeoman, deceased, made by us 


{ 


whose names are hereunto subscribed, the —— day of , in the year —— 
bs ig ae HARD cA 
Fifty negroes, at each RONSON S 
His purse andapparel, = EgutO! 440 
Horses and furniture, MEDY Quin 
Horned cattle, | | Be ONO 
Bneape ee. ME dato! ant Rent Sie HEY. Oy 
Swine, . : Op BF Ar OH, 
pee OME dag) 8 oe Ne RE HE 
Plate and other household goods, Rasa a Oe cao) 
One lease of, &c. Basie tube 30 0 0 
Rent in arrear, ea | 7 acilige Pulte 
_ Corn growing at the time of his death, Bee Gee 
. . Hay and corn, i svat VOLO y, &¥ 
_ Ploughs and other implements of husbandry, (ah Os BO Ce 
| 700 0 O 


Debts, | 


Total, 284 6 4 


f 


Other debts supposed. to: be desperate, A) uh Sy SE 
Debts owing by the deceased £250. f | 


Appraised by us, the day 
and year above. written; 


di i Phe SDE 
{ ae iE. F o é s 
No. XVI. 
de, ci Probate. 
South-Carolina, JU p a ges 
c pa se as ! t By C. L. esq. ordinary of said district. 


PERSONALLY appeared before me, A. B. who being duly sworn 
on Bie aegis of Almighty God, doth make oath and say (that 
; i saw C.D, sign, seal, publish, pronounce, and * declare the same to be and 
contain his last will and testament) that he (the said C. D.) was then of 
sound arid disposing mind, memory, and understanding, to the best a 


the. 
re # This is not requifite by the ftatutes tall fo | are 
: ; | 
# 
ee ee OF RS ane ? 
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the deponent’s knowledge and belief; and that * he the said A.B. did signi 
his name as a witness thereto, at the request of the testator, in his 

resence : at the same time qualified J. K. and L. M. executors. Given 
‘under my hand, this ——~- day of -——, inthe year of our Lord - 


» 
a 


C. L. ordinary of —— district. 


No. XVIII: 


Letters testamentarys 
Sotith-Carolina. | pfs ig ant eter eas 
Sheu B -f e, OF y, 
Chics adie. 802 Charles Lining, esquire, ordinary 


To all to whom these presents shall come, greeting : 


+ KNOW ve, that on the day of 
of our Lord one thousand seven hundred and 


, the last will and tes~. 


tament of ——=, late of ——, in this ——, deceased, was proved, ap- 
proved, and allowed of; the said deceased having, whilst =— lived, - 
and at the time of - death, divers goods, rights and credits, 


within the aforesaid; by means whereof; the approbation and 
allowing of testament, and the power of granting the administra- 
tion of all and singular the goods, rights and credits of the said deceased, 
to me is manifestly known to belong; and that the administration of 
all and singular the goods, rights and credits of the said deceased, and: 
— testament, any manner of way concerning, was granted and 
committed unto , named execut— in the said last will and tes- 
tament: being first sworn on the Holy Evangelists of Almighty God 
well and faithfully to administer, and make a full and perfect inventory 
of all and singular the goods, rights and credits of the said deceased, and 
to exhibit the same into the ordinary’s-office in Charleston, in order to 
be recorded, on or before the - day of , now next ensuing; and 
to render a just and true account; calculation and reckoning thereof, 
when thereunto required. | : 

In testimony whereof, I have hereunto set my hand and seal, 
the day of ——, Anno Dom.'17 ,.and in the ——— yeat of 
American Independence. . 


Ordinary’s-Office. 

Recorded Book * 
Page ps 

Nos 


¢ 


_* Jf the other witneffes figned it at the fame time, it may runthus: And that. 
ELF. and G. H, together with this deponent, figned their names as witneffes theretoy 
at the requeft of the teftator in his prefence, and in the ¢ prefence of each other. — 

+ This is given only to the executor who firft qualifiess and if any other afters 
wards come in and qualify, they have a manufcript certificate thereof, and which 
has no feal (like this) annexed to it. ‘ ip 4 


t Itis not neceffary that all the witnefies fhould fign their names at the fame time; 
or in the prefence of each other. % i ta i dy ons 


qs 


4 


Se ee 


, which was in the year - 


———— — 


ee ee =e ini Seat 
— athe a ee et Se 
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Noe XIX. 
ie «Warrant of afpraisement. 
isi lesson diye a By Charles Lining, esquire, ordinary. 
THESE are to authorize and empower you, or any three or four of 
~ you, whose names are here underwritten, to repair to all such parts and 
pace within this as you shall be directed unto by » late of 
, deceased, wheresoever any of the goods and chattels of the said 
deceased are or do remain, within the said parts and places, and which 
shall be shewn unto you by the said , and there view and appraise 
all and every the said goods and chattels; being first sworn on the Holy 
Evangelists of Almighty God, to make a true and perfect inventory 
and appraiseiment thereof, and to cause the same to be returned under 
your hands, GF any three or four of you, to the said -——, on or before 
the day of now next ensuing. 
Dated the day of » Anno Dom. 149, and in tha——= 

year of American Independence. 
ee KO ; 
or any three or four of them. 

_ Ordinary’s-Office. _ 

_ Recorded Book — 
Page. 


No. XX. 


Cirihiais of oath of affr aisers. 
MEMORANDUM. This - 


: day of wcll uae » personally 
appeared before me , esquire, one of the justices assigned to keep 
the peace in distria, being —— of the appraisers appointed 
to appraise the goods and chattels of , deceased; who being duly 
‘sworh, made oath, that they would make a just ard true apptaisement 
of all and singular the goods and chattels, ( ready money only excepted, ) 
of ——,, deceased, as shall be produced by , of the estate of the said 
Bs deceased; aid that they would return the same certified under 
their ‘hands unto the said » within the time ‘prescribed by law. 


Wo XXE 
Citations: 


~ South-Carolina. 7 one aye ou axial 
Piirleston dicttict * By Charles Lining, esquire, ordinary. 


WHEREAS. 


made suit to me to grant —— letters of adminis- 
hecan, of the estate and effects of Mae 
Kacae ‘THESE 


* This is takert out on any day in the week, and is read on Sunday: the Friday 
following it is brought into court at eleven o’clock, and if no caveat is entered, the 
letters of adminiftration iffue of courfe. The letters of adminiftration are No. 45 
_ which, with the warrant of appraifement No. 2, are recorded in a hook, A memos, 


4 “randum thereof is made in the minute books 


dienes pie 


age ae 
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THESE are therefore to cite and admonish all and singular the kin- 
dred and creditors of the said ——, deceased, that they be and appear 
before me, in the court of ordinary, to be held at Charleston, on Friday 
next after publication hereof, to shew cause, if any they have, why the 
said administration should not be granted. Be te 
_ GryEn under my hand and seal, this’ 
of our Lord1r7 |, and inthe 


— day of — aye! the yeat 
year of American Independence. 


PUBLISHED 


i atyg Cera ee 


Letters of administration. : | 
~ South-Carolina. 
Charleston district. 


To 


WHEREAS , late of , deceased, lately died intestate, hav- 
ing, whilst lived, and at the time of —— death, divers goods, 
rights and credits, within the aforesaid; by means whereof the full 
disposition and power of granting the administration of all and singular 
the goods, rights and credits of the said deceased, and also auditing 
the accounts, calculations and reckonings of the said administration, 
and a final dismission of the same, to me is manifestly known to belong. 
I desiring that the goods, rights and credits of the said deceased, may 
be well and truly administered, ‘converted and disposod of, do hereby 
grant unto the said , in whose fidelity, in this behalf, I very much 
confide, full power, by the tenor of these presents, to administer the 
goods, rights and credits of the said deceased, which to ——, in —— 
life-time, and at the time of —— death, did belong; and to ask, levy, 
recover and receive the same, and to pay the debts in which the deceased 
stood obliged so far forth as - goods, rights and credits ‘will extend, 
according to their rate and order of law; being first sworn on the Holy 
Evangelists of Almighty God, to make a true and perfect inventory 
thereof, and to exhibit the same into the ordinary’s-office, in Charleston, 
“1 order to be recorded, on or before the —— day of ——-- now next 
ensuing; and to render a just and true account, calculation and reckon- 
ing of the said administration, when thereunto requ ired: And IJ ordain, 
depute and constitute you, the said ——, administrat— of all and sin- 


| t By Chardes Lining, esquire, ordinary. 3 o 


f ES en 


_ gular the goods, rights and credits of the said deceased. 


In testimony whereof, l/have hereunto set my hand and seal, 
the day of , Anno Domini 17 , and in the - year of 
American Independence, x baanelecrd 


Ordinary’s-Office. ae = , : 


Page. 
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No. XXIII. 


Administration bond, which is entered into by the administrator and two 
: ‘ securities upon the return of the citation. 
South-Carolina. | | : 
KNOW a tt MEN by these presents, that we , are holden and 
firmly bound unto C. L. esq; ordinary for the district of Charleston, in 
the full and just sum of two thousand pounds,* lawful money of this 
state, to be paid to the z C. L. or to his successors, ordinaries of 
this distri€, or their certain attorney or assigns. ‘To which payment 
well and truly to be made, we bind ourselves, and every of us, our and 
every of our heirs, executors, and administrators, for the whole, and 
_ in the whole, jointly and severally, firmly by these presents. Sealed 
with our seals, and dated the —— day of ——-, in the year of our Lord 
one thousand seven hundred and - . 
“THE conpition of this obligation is such, that if the witbia 
bounden administrat— of all and singular the goods, chattels and 
credits of ——, deceased, do make, or cause to be made, a true and 
perfect inventory of all and singular the goods, chattels and credits of 
the said deceased, which have, or shall come to the hands, possession, 


or knowledge of ——, the said ———, or into the hands or possession of 
any other person or persons for , and the same so made, do exhi- 
bit, or cause to be exhibited into the ordinary’s-office of this distria, 
at or before the- day of - next ensuing. And the same goods, 


chattels, and credits, and all the other the goods, chattels and credits 
of the said deceased, at the time of death, which at any time here- 
after shall come to the hands or possession of the said ——, or into the 
hands and possession of any other person or persons for ——, do well 
and truly administer according tolaw. And further, do make, or cause 
to be made, a true and just account of — administration, at or before 
fe oe AY Okie “next. And all the rest and residue of the said 
goods, chattels and credits which shall be found remaining on the said 
administrat— account (the same being first examined and allowed 
of by the ordinary of this distrit for the time being) shall deliver and 
pay unto such person or persons respectively as the said ordinary, by 
his decree or sentence, pursuant to the true intent and meaning of the 
statutes and atts of assembly, of force in this state, for the better settling 
of intestates’ estates, shall limit and appoint. And if it shall hereafter 
appear, that any last will and testament wes made by the said deceased, 


° 


and the executor or executors therein named do exhibit the same to the 
said ordinary, making request to have it allowed and approved accord- 
ingly, if the said _ within bounden, being thereunto required, da 
render and deliver the said letters of administration, approbation’ of 
such testament being first had and made, to the said ordinary; then this 
obligation to be void and of none effect, or else to remain in‘full- force 
and virtue. r 2 
Signed, sealed and delivered in the presence of 


_ * J have altered this penalty in fome'cafes, and have made it 5, 30, or 15 thou- 
fand pounds» 


No. 
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No. XXIV. 
Dedimus, directed to any magistrate, to qualify the administrators, and to take 
their bond, when it is incoavenient for them personally to attend. — ~ 
South-Carolina. By , 
» iLO} a 


I REPOSING especial trust and confidence in your integrity and 


circumspection, have, and by these presents ilo give unto you, the said 
, full power and authority to administer the usual administration 
oath unto. , administrat— of all and singular the goods, rights 
and credits of | 
God, before you to be taken: And also to cause to be executed by the 
said 


CIBIFIG fo yce, sal: 

_ Given under my hand and seal, this ——— day of 
of our Lord 17, and in the -year of American Independence. © 
Ordinary’s-Olfice.. (0 wc oR ah Te aa ee 
OU do swear, that ———, deceased, made no will in so far as 


you know and believe,-and that you will produce, to shew and inform 


the appraisers thatshall be appointed by the ordinary, all and singular 
the goods and chattels’ of the said 


possession or knowledge; and that you will well and truly administer 
all and singular the goods, chattels, rights and credits of the said deceased, 
and pay debts, as far as —— estate will extend; and that you will 
gmake a true and perfect inventory of all the rights and credits of the 


said deceased, whether the same be in ready money, judgments, bonds, 


or other specialties, or notes of hand, together with a list or schedule of 
the books of accounts of the said deceased, and exhibit, or cause to be 
exhibited, the said inventory or schedule, together with the appraise- 
ment of the said deceased’s goods and chattels, certified under the hands 
of three or more of the appraisers aforesaid, into the ordinary’s-ofticd 
of this district, within the time prescribed by law. So help you God, 4 
_§$worn before me this » 17 ET iat aie ices 


day of 


No. XXV. 
Dedimus to prove wills with qualify executor's, when they cannot attend pete 
' sonally. Sometimes it issues to rove the will only, and sometimes to qua- 
lify one or more executors, and is frequently applied for to qualify such 
as did not attend the proving of the will, .. 6 

South-Carolina. By i 
I REPOSING especial trust and confidence in the integrity, care 
and circumspection of you the said , have, and by these presents, 


he § 
4 ; , Ve Sar 


, deceased, on the Holy Evangelists of Almighty — 
, with two sufficient securities, the usual bond given by admi- 
nistrators, which so executed, with your doings in the premises, to 
return with all convenient speed into the .ordinary’s-office of this. 


, in the year. 


) ) , deceased, as already have or 
shall, before the day of making the appraisement, come into your hands, 


See ee eS SN a 


f 


# 


WILLS,” Precedents. Fate 


do give unto you the said ——} full power and authority to examine the 
several witnesses to the last will and testament of , deceased, upon 
their several corporal oaths, to be taken on the Holy Evangelists of 
Almighty God, touching the due execution thereof, according to the 
form of the statute in that case made and provided; and also to admi- 
nister the usual oath to the ———~ therein named. And a due return 
of your doings herein you are to'make and give, under your hand and 
seal, for my approbation or disallowance. 

Given under my hand and seal, this day of » in the 
year of our Lord 17, and in the year of American Indepen- 
dence. re | 


Ordinary’s-office. 

YOU do swear, that you believe this to be the last will of —, 
deceased, and that you will produce to shew, and inform the appraisers 
that shall be appointed by the , all and singular the goods and chat- 
tels of the said , deceased, as already have or shall, before the 
day of making the appraisement, come into your hands, possession 
or knowledge; and that you will well and truly administer all and sin- 
gular the goods, chattels, rights and credits of the said deceased, and 
pay debts and legacies, as far as estate will extend; and that 
you will make a true and perfect inventory of all the rights and credits 
of the said deceased, whether the same be in ready money, judgments, 
bonds, or other specialties, or notes of hand, together with a list or 
schedule of the books of accounts of the said deceased, and exhibit, 
or cause to be exhibited, the said inventory or schedule, together with 
the appraisement of the said deceased’s goods and chattels, certified 
ander the hands of three or more of the appraisers aforesaid, into the 
ordinary’s-office of this district, within the time prescribed by law. 
So help you God. a 
Sworn before me this 


i day of 


y RAR ts: 
£ 
Noe dex B41 
Letters of administration with the will unnexed. 


South-Carolina. 
i By 2 ordinary. 
'To ; 
WHEREAS 


, by means whereof the power of granting the 
administration of the estate and effects of the said , deceased, to 
me is manifestly known to belong. And whereas hath made suit 
to me to grant letters of administration of the estate and effects. 
of the said , deceased, with will annexed, —— I therefore, 
in consideration of the premises, and that the goods and chattels, rights 
and credits of the said , deceased, may be well and truly adminis- 


tered, converted and disposed of, according to law, do hereby give an : 


sf 


7b 
es 
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gfant unto the said , (in whose fidelity, in this behalf, £ very, 
much confide) full power and authority, by the tenor of these presents, 
to administer and faithfully dispose of the. goods’ and chattels, rights, 
and credits of the said ., deceased, according to the effect and tenor 
of the said will. And first to pay the debts of the said ——, deceased, 
which ——— did owe at the time of —= death; afterwards the legacies: 


contained in, and specified by, the said will, as far as such goods and: 
chattels, rights and credits will thereto extend and the law requires; 
being first sworn on the Holy Evangelists of Almighty God, to make 


a true and perfect inventory thereof: And to exhibit the same into the: 


secretary’s-office, i order to be recorded, on or before the — day. 
of next ensuing. And I do ordain, depute and constitute you, 
the said , administrator of all and singular the goods and chattels, 
rights and eredits of the said —— , deceased, with will annexed. — 

Grvew under my hand and seal, this day of 
of our Lord one thousand seven hundred and ‘ 


By the ordinary’s command. } eae | 


No. XXVII- 
Guardianship bond. 


South-Carolina. 


KNOW act men by these presents, that we , are holden and 
firmly bound unto ——-, governor and commander in chief, and ordi- 
nary of this state, in the full and just sum of two thousand. pounds 
current money of the said state, to be paid to the said governor and 
ordinary, or to his successors, governors and ordinaries of the said 
state. ‘Lo which payment well and truly to be made and done, we 
hereby bind ourselves, jointly and severally, our several heirs, exe- 
‘cutors and administrators, in the whole and for the whole, firmly by 
these presents, Sealed with our seals, and dated the day of ; 
Anno Domini 17, and in-the year of American Independence. 

‘THE conpition of this obligation is such, that if the above- 
bounden 
‘said ——, during minority and non-age, with necessary meat, 
drink, washing, lodging, apparel, and learning, according to his degree; 
and shall, during the time the said shall be guardian and tutor 
unto the said ——, defend —— 
lands, so far as im his power lieth; and such portions as shall fall due 
unto the said ——, of the goods and chattels of any person whatso- 
ever, according to the inventory thereof, or by any other ways what- 
soever, shall deliver and pay unto the said ——, when skall come 
to age to receive the same by law: And if it happen that the said —— 
shall die before that time, then if the said 
the portion and other rights of the said ——- to whom the law shall 

| | appoint 


> 


,» in the yeah 


do and shall carefully and handsomely bring’ up the 


from hurt of body, loss of goods and — 


do. contract and pay 
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appoint the same to be paid, or who, by proximity of blood, ought to ue 
| have it; and shall also render a true and perfect account upon the tui- Bik 
- tion to him granted, when thereunto required; and also save and keep 
harmless the above-named governor and ordinary, and all other officers 
and ministers under him, for or by reason of granting the said letters 
of guardianship ; that then the above obligation to be void and of none 


-effeét, or else to remain and be in full force and virtue, 
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—South-Carolina Diftridt, to wit. 
E it sieinicnitbcted, that on the twentieth day of January, in the 
year of our Lord: one thousand seven hundred and ninety-eight, | 
a in the twenty-second year of the Independence of the United States 
of America, the Honourable John Faucheraud Grimké, one of the , 
_ Associate Judges of the State of South-Carolina, hath deposited in this 
office, the title of ; a book, the right whereof he claims as Author, in 
the following words, to wie: > 4 The Duty. of Executors and Adminis- 

“trators, &c. by J. F. Grimké.” 


In conformity to the Aé& of the United States, entitled “ An A& 
6 for the encouragement of° learning, by securing the copies of Maps, 
-$ Charts, and Books, to: the ae ta alichors ot such a eOpIes, 


ce ants Be times therein. mentioned.’ a 


pe THOMAS HALL, Cletk 5 Bouth-Calina Datic, 


ERRATA. 


Page 44, line 32, for 490 read 401. 
| 52, line 8, for appointed sass, -APpOLntees. 
54, line 42, for preson -«-« person. 
144, line 34, for when ae aie?) WROERE. : 
150, line 2, for time Ayia day. A 
179, line 48, for if Aaa: 9 pg 4 
185, line 12, foran’ dhe OR ¥ 
192, line 32, for administration .... administrator. a \ 
199, two clauses twice printed. ie Wee : 
226, line 28, for and OAR HOR , 
237, line 28, the word ‘ the”? is omitted. 
239, line 20, for*Shell’s read Shelly’s. — 
248, line 6, for found — sete: Neue. 
26c, line g, forhave ny oy REY i 
266, line 32, forof Cater aigtls 
my 292, line x, for paftitions ,... (..».,, portions... . nvyvqa a 
( 286, line 5, for each een SUH. 
c 291, line 7, for-adjudged .... judged. 
a 293, line 6, fora cos OG 
294, line 17, forand®. . We o or. 
* 310, line 32, for arbitrary So.) arbitration. 
i | 317, line 13, there ought to be a dash or line Heol the 
ae | words * one half of,” to shew that ey had been struck 
3 out of the will. 
319, line 7, for there 5 read thereof. | ' 
f | 321, line o, the word “ of” is left out. 
| 328, line 7 in note, for so read also. 
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